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PRUDENTIAL OIL CORPORATION 
vs. 67 Civ. 3748 


PHILLIPS PETROLEUM COMPANY. 


New York, January 20, 1976; 
140.30 o'clock a.m. 


(Trial resumed.) 
(Jury not present.) 


THE COURT: I understand somebody wants to see 


me before the jury comes in? 


MR. MacCRATE: Yes, your Honor. 

Your Honor, with respect to plaintiff's 
statement yesterday regarding Mr. Oscar Chapman, the facts 
are that interrogatories were propounded in accordance 
with Rule 31. It was a perfectly regular pretrial 
procedure. 

THE COURT: Nobody charged any irregularity 
as far as I know. 

MR. MacCRATE: And it has right up until 
yesterday been the basis upon which evidence from Mr. 
Chapman would be placed in the record. This was tha 
understanding of both parties. 


There is nothing that has changed to affect 
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that in any way or which would lay the basis for resorting 
to pretrial proceedings at this time. 

I and my colleagues havebeen in touch with 
Mr. Chapman's office yesterday after court. We have made 
inquiry of them and there is in the courtroom this morning 
one of Mr. Chapman's partners who would be prepared in 
camera to inform your Honor with respect to Mr. Chapman's 
situation. In view of the personal delicacy of some 
of what would be presented to your Honor we ask that it 
not be a public proceeding. 

THE COURT: You present several difficulties. 
One of them is a very basic difficulty with me. I am 
anxious to keep the discipline of the jury intact in trie 


case and one of the ways to do it is to start on time. 


It is now ten minutes past the schedule starting time 


and I find that if the jury are asked to come in at 10.30 
and we don't start at 10.30, they get the notion it is eit 
right to come 15 minutes later and then when we are here 
they are not here. 

I think it is important to go forward until the 
next recess and then take it up at that time. 

I might also say two things stand out about 
this problem. One is it is not so much the issue of 


his health, the issue is what is he doing if he is engaged 
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and represented in active practice of law, that is a 


3 little different picture than the picture of a person who 

4 was described on page 4 of the interrogatories. 

5 MR. MacCRATE: That is a false picture that 

6 is presented to you by plaintiff's counsel. 

7 | THE COURT: I will take the testimony of the 

8 partner as to the work that he is doing and I would be 

9 prepared to presume that his health is not materially 

10 changed in the absence of a showing to the contrary. 

11 But there is another further difficuloty. 

12 We are now on the defendant's case. It is not clear at 
this point whether there is anything to rebut. It would 

14 depend on Mr. Chapman and the plaintiffs have not excused 

15 themselves from failing to raise this problem before they 

16 rested. They knew about it last week. If they knew 

W about it last week at any time it would seem with reason- 

18 able diligence they could have known about it at the 

19 beginning of the week or perhaps even before the trial 
began. 

2 You come into court and tell us there is a 

2 change in circumstances and the man is working full time ” 

. B in the law firm and ought to be deposed, 
ft a MR. FARRELL: Just the other day Mr. MacCrate 
25 said to the Court that Mr. Chapman was too ill to testify. 
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I accepted that at face value. It was said in chambers 


again and I must say I had no reason to doubt Mr. 
MacCrate. 

I would normally have taken -~ I would have 
let it go. As a result, however, of che fact that Mr. 
Chapman changed his deposition in a material and I will 
say rather ambiguous way, I thought we would try to find 
this out and we simply telephoned his law firm. We 
didn't disguise who we were. We just called up and -- 

THE COURT: I don't think the change is very 
material. 

MR. FARRELL: You see what he tried to do, 


your Honor, on page 26 of the transcript he recalls the 


meeting. He does not give the same version of it that 


Mr. Anderson or Mr. Shippee did but he recalls the meeting 
which was placed originally on July 2. In his affidavit 
correcting the transcript he says I was not in New York 
on July 2. That is not a debater's point, your Honor. 
It does not mean, although I am sure that is the impression 
that the defendants wish to convey, that does not mean 
that he did not attend the meeting or that the meeting did 
not take place on another day. 

THE COURT: Wait a minute. I am looking at 


Paragraph 3 of the May 31, 1975 affidavit. I read it as 
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saying I recall now that I had other commitments on that 
day in New York City. 

MR. FARRELL: I think it means that he did not 
meet with Mr. Anderson. 


THE COURT: He didn't say he wasn't in New 


MR. FARRELL: But he said he did not meet with 
Mr. Anderson. 

THE COURT: You have Anderson here. 

MR. FARRELL: But, your Honor, he said in his 
original testimony, in page 26, that he had attended that 
meeting. He now says in effect he did not attend that 
meeting on July 2. That does not mean he didn't attend 
a meeting as described by Mr. Anderson or Mr. Shippee. 
That is. a very important point and I think we should clear 
Tt up. 

He may have said it wasn't the lst of July or 
the 26th of July but the clear impression conveyed now is 
he wasn't at that meeting. 

THE COURT: I want to start with the jury now 


for the reasons I previously mentioned to you. 


MR. FARRELL: I have something else. 


THE COURT: We will continue with this at the 


earliest possible opportunity. 
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MR. MARKS: We need the retainer agreement of 
Mr. Chapman in connection with the cross-examination. 

We have the matter then of the annual reports furnished 
which should be marked. 

THE COURT: The Clerk will mark that for iden- 
tification. 

MR. MARKS: And we will need something with 
regard to those because of the information that we have now 
seen for the first time. 

(Plaintiff's Exhibit 235 was marked for 


identification.) 


MR. MARKS: They are the 1973 and 1974 state- 


ments for the Phillips Puerto Rico Core. 


(Cotninued on next page.) 
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MR. MacCRATE: I suggest, your Honor, that with 
respect to those financial statements, it can be deferred 
since I assume there is nothing for Mr. Learned in the '73 
and '74 financial statements. 

MR. FARRELL: That's correct. 

THE COURT: All right. 

MR. MacCRATE: With respect to the documents 
for which I have claimed a privilege, I would submit them td 
your Honor, and request that you rule at this time whether 
I have privilege in respect to this as you indicated. 

THE COURT: I will examine the documents in 
camera and ascertain whether they contain a confidential 
communication, number one, and number two, whether the 
Phillips Petroleum Company has waived it by the line of 
inguiry. 

MR. MacCRATE: I have included related 
documents. 

THE COURT: I don't think you need a ruling on 
that right at this instant. 

MR. FARRELL: All right, your Honor. 

THE COURT: Please invite the jury to come into 


the courtroom. 
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STANLEY LEARNED, resumed. 
(Jury present.) 
THE COURT: Good morning, members of the jury. 
CROSS EXAMINATION 
BY MR. MARKS CONTINUED: 

Q Mr. Learned, I believe you testified yesterday 
that after your conversation with Mr. Chapman, when you say 
he called you out of the blue in August, 1963, that Phillip 
began to conduct studies concerning Algerian feedstocks for 
this refinery, is that correct? 

A If I did, it was a mistake, because I started 
those studies, I asked for those studies before Mr. Chapman 
called me and I intended to testify that, I mentioned that, 
if I remembered right, I mentioned it, if he had called me 
a couple of weeks sooner I wouldn't have even been interesteé 

Q After your conversation with Mr. Chapman, did 
Phillips conduct very intensive work and study and 
devote a lot of manpower to this Algerian question? 

A It is my understanding that quite a bit of work 
went on. 


Q In fact, that scudy that Mr. MacCrate showed you 


yesterday, that PEA study, that was relating to this Algeria 


refinery? 


A It was a combination, but it was -- it came 
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after we had talked to Mr. Chapman. 

Q But most of the work that was done on that was 
dove “then August of 1963? 

A No. I wouldn't say. There was a lot of work 
done before that. 

Q Didn't Mr. MacCrate show you a report that was 
prepared and submitted to you, I believe in the end of 
September? 

A Yes. 

Q That was the product, final product of the 
evaluation of your staff of the Algerian matter? 


A Of the Puerto Rican, European, Algerian. I don't 


| 
know whether that was the final report or not. He showed | 


me one, and there may have been su sequent ones on that 
subject. 

Q As a matter of fact, Mr. Learned, that was all 
@iscarded, wasn't it, by Phillips, the Algerian matter? 

A It was eventually, yes, sir. 

Q There wasn't any Algerian oil used in this 
Puerto Rican project? 

A Yes, that's correct. 

Q And these studies that had been done were not 
utilized, that is of the Algerian matters? 


A I don't believe I can answer that one way or 
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the other. 

Q They weren't used in Puerto Rico, were they, 
the studies about the cost in Algeria and how you're going 
to refine the stuff in Algeria and so on? 

A There were developments that occurred between 
the time of the preparation of that report and the finali- 
zation of the Puerto Rican project that made a complete 
chanje in some of the conditions in which we were operating 

Q But the point that I'm trying to establish is 
that that material was not used in the project that was 
done by your staff, is that right? 

A Well, I don't think I can say that, because there 
are parts of that that were important to the complete con- 
sideration of the matter. 

Q But anything having to do with Algeria, sir, 
was never used in this project, isn't that right? 

rN Well, I will have to say yes to that. 

Q In fact, you had to promise the Secretary of 
the Interior that you were not going to use any oil from 
Algeria for this project, is that true? 


A This is exactly the point I wanted to bring up, 


that the subsequent ~< 


Q Will you just answer my question yes or no; 


did you have to promise the Secretary of the Interior? 


OU bE 
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nom MacCRATE: I object, your Honor, to 
interrupting the witness. 

MR. MARKS: I'm just trying -- 

THE COURT: Read back the question, please. 

(Question read.) 

A Yes. 

Q And you had to promise the Secretary of the 
Interior in order to do this project that you would use 
cil that came from the Caribbean area if at all feasible? 

A I believe it was the western hemisphere, but 
maybe it was Caribbean, but I thought it was western hemis- 
phere, if my memory is right. 

Q Did anybody from Phillips go down to Puerto 
Rico to look at sites or do anything in connection with the 
project from August of 1963, when you spoke to Mr. Chapman, 
until mid December 1963? 

A I do not know. 

Q Did anybody at Phillips, from August of 1963 


until the middle of December of 1963 meet with anybody from 


the Economic Developmen Administration to discuss this? 


A I.can't answer that because I don't know who 
all Mr. Diaz-Hernandez may have talked to. 
Q The first time you met Mr. Diaz-Hernandez as I 


understand it was some timein the middle of December, when 
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: he came to Bartlesville? 
: A I think that's correct, as far as I'm concerned. 
' Q Was that the first time you had met Mr. Coan as 
' well? 
6 
: A I think probably. 
- Q You testified about a conversation you had with 
P Mr. Chapman in amaetes 1963. Then you testified about a 


conversation you had with Mr. Chapman concerning his 
retainer in November of 1963. 
Can you recollect any conversations that you had 
with Mr. Chapman between those two conversations? 
A No, I don't recollect. 
Q Mr. Chapman was retained by Phillips as a 
lawyer to render professional legal services for this projec 
is that right? 


A When you use those terms, I'm not sure that I 


can say yes or no to it. I think the retainer agreement wil 


speak for itself. 
Q Didn't you retain him as a lawyer? 


That's what I thought I was doing. 


Q ° Didn't you pay him for legal services? 
A But when you use the terms, certain kinds of 


things being respective, I don't know legal terms that well. | 


Rg F B SB 


Q Didn't you know you were hiring him to be Phillips’ 
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lawyer? That's what you were paying him for. 
A Yes, sir. 
Q And you were paying for the legal services he 
was rendering? 
A Yes, sir. 
Q Anything else? 
A Well -- 
Q Weren't you paying him for his professional 
services? 
THE COURT: The witness started to answer. You 
asked him "Anything else?" and he began to answer. Ail I 
heard was the word "Well." 
MR. MARKS: I will reframe the question. 
THE COURT: Leave the question open. The 
Court wants to hear his answer. 
THE WITNESS: Will you read what went ahead of 
that? Can I ask that, your Honor? 
THE COURT: Never mind. 
Frame another question, Mr. Marks. 
Q Did you give to Mr. Chapman any equity interest 
in this project? 
A No. 
Did you give him any stock? 


THE COURT: By "you," he means Phillips 
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Petroleum Company. 

A No. 

Q The only thing that you paid him was as a 
lawyer for rendering professional services to Phillips, is 


that correct? 


A We gave him a success fee or whatever you call 


: Q For his legal work? 
» A Well, I agree with that. 
ui Q With regard to Omega Management Corporation you 
retained them. did you not, as consultants to render pro- 
| 
Ww 


fessional services to Phillips in connection with the 


project, is that correct? 


A That's correct. 


Q And you paid them for their professional 


services, for those services they rendered to Phillips in 


correct? 


that connection, 


A Correct. 


Q Did Mr. Coan or Omega Management receive any 


equity interest in the project? 


A No. 


Q Did they receive any stock in the project? 


No. 


BR YP SB RB 
» 


The only thing they received was fees for the 
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professional services that they rendered to Phillips 
pursuant to their agreement, is that correct? 

A They received a success fee, also. 

Q Were Mr. Coan or Mr. Chapman going to play any 
role whatever in the management Or operation of the project? 

A Not that I know of. 

Q And you knew, sir, did you not, that Prudentail 
Oil Corporation, when you spoke to Mr. Anderson in November 
of 1962, was going to manage and operate this project, didn' 
you? 

Will you repeat that again? 


THE COURT: Reframe the question. 


Q In November, 1962, when you spoke to Mr. Anderso 


and he told you about the project, you knew from Mr. Anderso 
that Prudential Oil was going to manage and operate the 
project, did you not? 

A Well, I assumed that. 

THE COURT: Well, did you assume it on the basis 
of something that Mr. Anderson told you? 

THE WITNESS: He told me specifically that if he 
could get this source of crude established and the sale of 
the products that weren't used in Puerto Rico, that they 
would get an import quota. 


Q And they would build the project in Puerto Rico, 
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Prudential, you were going to counsel them in that endeavor? 

A This would follow. 

THE COURT: Are you in the habit of counseling 
other people how to build refineries? 
THE WITNESS: At times. 

Q Do you recail any other letter that you have 
written where you offered to counsel and assist another oil 
company in the development and the operation of a petro- 
chemical complex? 

A Well, I'd have to go back and go through 


records and things like that before I could answer that 


question. I don't recall it right now, no. I'm sure we 


have. 

THE COURT: In effect, you were setting up a 
competitor? 

THE WITNESS: Well in reality, it comes to my 
mind right now that when the Commonwealth Refinery was built 
that Phillips made a back to back arrangement, but I may be 
wrong on this. It may have been just discussed, but this 
is one that comes to my mind as I reflect on it here. 

THE COURT: He's asking you about giving advice 
in the design and construction. 

THE WITNESS: This same thing occurred there. 


THE COURT: It did? 
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THE WITNESS: Not in as much detail as we were 
asked to do by Prudential. 

Q You didn't have any understanding, did you, tha 
Prudential was going to be rendering professional services 
to Phillips, did you? 

A No. 

Q They were going to have the management operatio 
and equity in this project, wasn't that your understanding? 

A Yes, sir. 

Q - You testified yesterday, sir, that you had a 


meeting with Mr. Chapman in November of 1963 to discuss his 


retainer, is that correct? 


A Correct. 

Q And you testified that at that meeting you 
inquired whether there would be any other obligations of 
Phillips. 

A That's correct. 

Q And Mr. Chapman told you no, is that correct? 

A Other than Omega. 

Q He told you that? 

A Yes. 

Q Did you discuss with Mr. Chapman in this 
November, 1963 meeting concerning his retainer Mr. Shippee 


or Prudential? 
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A Did I discuss with him? No. Unless you 
interpret what I just said about it. I didn't say anything 
to him about -- I didn't use the name Prudential, I"m sure 
of that. 
Q The names didn't come up in your conversation? 
A I don't think the name Shippee came up in the 
conversation. , 
.Q Mr. Learned, you testified, did you not, at 
depositions in this case for three full days, did you not? 
THE COURT: You know, nobody could care how long 
the depositions took. Please save my time. Save the jury's 
time, and save the witness' time. 
If there are a dozen days, I don't want to hear 
about it. Just ask him about the case. 
Q In connection with your deposition testimony, 
Mr. Learned, didn't you review the documents that were 


t 
available to Phillips to refresh you recollection concerning 


events prior to testifying before trial? 


A I think I'd have to say know to what you just 
asked. 

Q Didn't you go down to Mr. MacCrate's office and 
spend several days before your testimony, reviewing the docu 
ments before we questioned you? 


A Yes, but whether we reviewed all the documents 
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is what's bothering me hen you ask the question that you 
did. 

Q Was your recollection better in 1976 -- is your 
recollection better in 1976 than it was in 1972, sir? 

A I don't know that it is. 

Q Do you recall testifying on February 10, 1972, 
and being asked this question and giving these answers, 
starting on page 190, line 14: 

"9 Did Mr. Chapman discuss with you the manner in 
which he wanted his compensation to be rendered? ' 

"A Yes, sir. 


"? And what did he say in that connection?" 


Then there was some colloquy. 


Then on page 192, line 23: 
"MR. FARRELL: I'm only asking what Mr. 
Chapman said he wanted and this is prior to the retainer 
agreement because as of November 4th there was no retainer 
agreement." 
And then on page 193, line 9, you answered: 
"A I think what he said is reflected in the agreement 
we entered. 
"6 What did he say (referring to Mr. Chapman) ? 
“A I don't remember it. I would have to have the 


agreement. 
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*9 Would the agreement refresh your recollection 
as to what he said? (Referring to Chapman) 

"A Well, what I am trying to say to you is I don't 
remember what Oscar Chapman said, and the only thing that I 
could be sure of would be what was in the agreement. This is 
a long time ago." 

And then at page 197 of the same deposition -- 

MR. MacCRATE: I object to omitting the inter- 
ceding questions. 

THE COURT: You see, I don't have a copy of it, 
so it is difficult for me to rule on this. But if you have 
omitted something that ought to be read, I will have it 
read. 

MR. MARKS: All right, if Mr. MacCrate wants me 
to read it, on 193 -- 

THE COURT: I'm going to make a rule aroune 
here. No more use of depositions unless the Court is in 
possession of the original. 

MR. MARKS: All the originals are in the 
possession of Sullivan & Cromwell. 

THE COURT: Some are here and some are not. I 
have some on the bench. 


"Q I understand that. I am just trying to refresh 


your recollection or trying to find out any way we can. YO 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 


jklt Learned-cross 
say you have to see the agreement. 
"A That's the only way I -- he wrote the agreement 
and I accepted it and there's no question in my mind that we 
had discussions around the particular things that are in the 
agreement, but I don't know what they are." 
And then, page 197: 


“9g Did he (referring to Mr. Chapman) tell you his 


9 estimate of how much his legal fees would be for obtaining 
10 the oil quota in connection with the Puerto Rican venture? 
11 "A This was in the agreement. 
12 "oq Did he mention it before the agreement? 
13 "A I don't know, but I am sure he must have at some 
14 time. I have no way of knowing. 
15 "9 You don't recall it? 
16 "A No, I don't recall, I don't recall those 
7 conversations. I'm sorry." 

You didn't testify, did you, before trial, before 
19 yesterday, Mr. Learned, that you had any dieeunetons with 


Mr. Chapman about whether Phillips owed any obligation to 


anybody else? You made ~-- you uttered that testimony for the 
first time yesterday, isn't that right? 
A I don't know that. I'm sorry. I'd have to read 


my deposition again. 


= FF 8B 8 


Q You deny being asked the mestions and answers 
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that I have just read you? 


A I don't know what else was in the deposition. 


> 


I'm sorry. 
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Q You testified yesterday on November 18 or 19, 
1963 you went to visit Mr. Anderson in his New York 
office with Mr. Adams, is that correct? 

A I said that, yes. 

THE COURT: Everybody heard that. 

Q What was the purpose of that visit, sir? 

A I wanted to talk to Mr. Anderson about the 
decision that Phillips had made. 

Q What prompted you to go to Mr. Anderson's 
office to talk about that? 

A I think it was on the 7th of November that we 
entered the agreement with Chapman, partial agreement, 
the success fee they called it. Later on, the 10th of 
November, I went to Chicago to the American Petroleum 
Institute. I don't know what occurred at that point. 

Q You wanted to talk to Mr. inderson about 


Prudential? 


A What I am trying to say to you is it came back 


to me in my memory while I was at the meeting in Chicago, 
at the AP, the American Petroleum Institute, that this 
letter had been written. 

What prompted that, whether there was a call 
from Bob Anderson to Adams or he may have reminded me that 


I had written that letter the year before, I don't know. 
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Q You became concerned about the fact that you 
had wetteen a letter to Prudential Oil Corporation about 
the same project and you wanted to talk to Mr. Anderson 
about it? 


A I had written one that we would cooperate with 


Q You wanted to talk to Mr. Anderson about that? 


A Something caused me to make the decision to 
go and see Mr. Anderson on November -- when we were in 
New York, which was the following Monday. 

Q ‘You wanted to talk to Mr. Anderson about 
Prudential and your letter 

A To know just one thing and that was that 
Phillips was going to make a direct application of its 
own. 

Q This was a switch? 

A Well, it could be interpreted by Bob that way. 
I don't think it was. 

Q Bob is Mr. Anderson? 

A Yes, Mr. Anderson. 

Q That was a switch on the original understanding, 
wasn't it, that Prudential was going to get the oil import 
quota, isn't that true? 


A Well, I would have to say no to what you say. 
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Q Why did you think it was important that you 
were going to tell Mr. Anderson in November 1963 that 
Phillips had decided to get the oil import quota on its 
own? 

A What I am saying to you is that Phillips had 
decided to apply for it. Applying doesn't mean you 
get it. 

Q Why did you think it was important to tell 
that to Mr. Anderson? 

A I felt that having this previous conversation 
a year before tha he was entitled to know that Phillips 
was going to make an application. We signed this contract 
with Chapman and what prompted me, I think along with that 
other, whether he called Chicago, I just don't know. 

Q You were concerned about he fact that Prudential 
might have an interest at that time, is that why you went 
to see him? 


No, sir. 


Q Are you sure that it was in November 1963? 
A 


I am almost positive of it but my mind is not 
perfect and I tried to explain why I think I decided to 
go see Mr. Anderson at that time. 

Q Let us get the chronology. In January 1963 


Phillips applied for an oil import quota, is that correct? 
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3 Q Then there was a hullaballo@in the industry 
4 and in July 1964 there were hearings and in March of 1965 


5 Secretary Udall announced that he planned to grant the 


6 quota? 


7 A I think it was earlier than that, I think in. 


: 
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2 A After we had been to Puerto Rico, correct. 
February 1965. 


an Q But, Mr. Learned, could you be mistaken, sir, 
10 about your conversation with Mr. Anderson and when it took 
ll. place about Prudential and the oil import quota? 
2 THE COURT: That is a compound question. 
Q Could you be mistaken about the time the ied 
i took place? It wasn't in November 1963 but. it was in 
5 fact after Secretary Udall had announced that the quota 
16 was going to be granted to Phillips? Could you be 
u mistaken? 
A The conversation I just talked about I don't 
19 believe I could be. 
Q If you hadn't spoken to Mr. Chapman about 
Mr. Shippee and Prudential, what led you to speak to ie 
Mr. Anderson about Shippee and Prudential, in November of ee 
1963? 
A Something prompted my memory while I was at 


the American Petroleum Institute, about the letter that 
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had been written to Mr. chipees at Mr. Anderson's request. 
I just can't tell you how, why my mind seems to come up 
with something like that and other things it won't. 

Q You told Mr. Anderson he should tell Mr. 
Shippee and Prudential Phillips was going to apply for a 
quota at that time? 

A I don't know exactly what I said. 

Q What is your best recollection what you told 
him in November 1963? 

A _ My recollection is that Mr. Anderscn ne a 
statement to me he would advise Mr. “right and Mr. Wright 
would advise Mr. Shippee and Mr. Willey and if my memory 
is right, he said for me to advise the others. 

Q What others? 
s. Well, I think he was talking about -- I never 


asked him unfortunately -- but the investment bankers 


with which Prudential had been dealing probably but why 4 
he would want me to do it rather than do it himself, I zs 
don't know. ia 
Q _ Were those investment bankers Kuhn Loeb and 

a E. M. Warburg? 

23 A I believe it was. 

2A Q How did you know that? 

as A I don't know that Prudential didn't have others. 
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How did you know that? 


3 A This I don't know. 
4 Q Wasn't that in the Prudential brochure? 
5 A Well, subsequent to the time -- let me explain 
6 to you. These things necessarily -- I didn't necessarily 
: know it at that time but subsequent to that time I got 
8 calls from representatives of -- I can't tell you now 
9 whether Kuhn Loeb or Warburg, but Sidney Censer, formerly 
’ 10 | president -- I shouldn't say formerly but president of 
11 Standard of Ohio at one time, he called me and I think he 
12 was with Kuhn Loeb but could have been with Warburg -- 
13 my memory doesn't tell -- but he raised the question about 
14 financing for the project and this I think occurred shortly 
15 after the inquiry was made to the -- I mean the request 
16 made to the Department of the Interior. It could have 
7 been made sooner than that, I don't know. 
Q You knew these investment bankers had been 
19 working with Shippee and Prudential Oil on the project? 


A I think he told me at that time that they had. 
21 Q Had you heard from Mr. Shippee between November 
1962 and your conversation with Mr. Anderson in November 
of 1963? 


A I had not. 
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Q Had you spoken to Mr. Chapman about Mr. Shippee 
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between November 1962 and November 1973? 

A I don't think I said anything to Mr. Chapman 
because I didn't have this memory until I got back to 


Chicago. 


Q Mr. Learned, if you hadn't spoken to Mr. Shippee 
for a year and you hadn't spoken to anybody about Mr. 
Snippee for a year, what was it that led you to talk about 
Mr. Shippee with Mr. Anderson in November of 1963? 

A I tried to tell you that I renenberea the 
letter I wrote at Mr. Anderson's request. 

Q It wasn't any suggestion by anybody perhaps 
Prudential is involved in the picture, you better get this 
straightened out now? 

A No, there was not any suggestion. 

Q Just a recollection you had wrote a letter? 

A Yes. 

Q Do you know, sir, your testimony was taken in 
this case in February, March, 1972? 

A That is correct. 

THE COURT: I have that already, Mr. Marks. 

Q Do you know Mr. Anderson's testimony in this 

case was taken after your testimony? 


A I dao. 


Q He testified in October of 1972, after you had 


ars Learned - cross 
completed your testimony? 

A Zr ao. 

Q You know, sir -- do you know Mr. Anderson in 
his testimony stated that the conversation between you 
and him and Mr. Adams didn't take place when you told him 
that Phillips was going to pursue an independent course 
until 1965 or 1966? 


MR. MacCRATE: Objection, misstatement of the 


THE COURT: I will sustain the objection but 
not on that ground. ty 
The jury will disregard the question. 


Do you know what Mr. Anderson testified -- 


THE COURT: I am sustaining the objection to 


Q Were you told what Mr. Anderson had testified 
concerning the date of the meeting you had with him? 
A I don't think so. 
1) Weren't you told that Mr. Anderson testified 
that the meeting took place in 1965 or 1966? 
MR. MacCRATE: Objection. 
THE COURT: Sustained. 
Q Was there any other purpose of your visit to 
Mr. Anderson with Mr. Adams apart from talking about 
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Prudential and Shippee? 


A I don't remember but this was the only thing 
I had. 
You are talking about November of 1963? 
Q Yes, sir. 

A I don't remember anything else they may have 
discussed. That was the only item that I had in mind. 
Q Now, sir, I ask you if you recall being 

deposed in this case and neing asked these questions 
and givint these answers starting at transcript page 67, 
line 8: 

"Q Mr. Learned, subsequent to the letter 


of November 13, 1962 (lid you speak to Mr. Anderson 


about the project weferred to in this letter? 


"A Oh, yes. 

"Q When was the next conversation you had 
with Mr. Anderson about this project after November 
13, 1962? 

"A Oh, I am not sure. 

"Q Car you recall the next conversation with 
him no me*ter when it was? 

"A I can recall some conversations with him 
but toe tell the next one, I just couldn't do that 


because I wouldn't be positive. 
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"9 Tell me then the conversations without 


telling me whether they were the next one," 


And then on the next page, line 9: 


#9 I said when was the next conversation 
: with Mr. Anderson concerning the project referred 
: to in the letter? 
: "A I think it was, I would guess it was 
: about three years. This had to do with the problem | 
» he had brought out, he wanted me to taik to Mr. | 
11 


Shippee. 


In other words, you did not talk ta 


"Q 


Mr. Anderson about the project referred to in the 


letter of November 13, 1963 between 1962 and 1965? 


"A I can't tell you fer sure. ou asked 
me whether I could tell on any convessations and 
I can't recollect any other but there may have bean 
some. 

“o Did you discuss with Mr. Anderson a 
Puerto Rican oil project after November 13,1962? | 

"A A Puerto Rican what? 

"Q Oil project, any project? 

"A I think back about there:I was talking 


about an oil refinery project. 


zn 2 8B RB 


“Q Did you talk to Mr. Anderson about 4 
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project to build a refinery in Puerto Rico at any 
time in 1963 to your knowledge? 

"A Who to build? 

"9 Anyone to build. 

"A I am not sure, that is why I said to you, 
I have already told I can remember positively 
another one having to do with this project in 1965. 


"Q Right. 


"A I didn't do anything in 1963 if my 


recollection is right.” 
Then again on pages 87 and 88 of your fran- 

script, starting at lise 19: - i 

"6 Do you remember any conversation with 
Mz. Anderson after that letter having to do with 
Puerto Rico? 

"A Any time what? 

= After the letter, that letter having to 
do with Puerto Rico? 

"A Any kind of something he said in there. 
I didn't get it. 

"Q I said do you remember any conversation? 

"A Yes, I have had a conversation with him 


in I would guess in 1965 or 1966. I just don't 


remember which. 
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*Q Was that the first conversation with 
Mr. Anderson that you had since your conversation 
ist November of 1962? 

"A The first conversation? 

ws * Relating to Puerto Rico. 

"A Yes, that was. 

"d Or relating to a petrochemical project 
in Puerto Rico? 

"A That's right. 

"Q Or relating to a refinery in Puerto Rico? 


“a That's right." 


Did you give those answers to those questions 


in 1972, sir? 
A If you read the deposition correctly, I gave 
those answers. 


(Continued on next page.) 
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Q And again on page 406 of the same deposition, 
sir, on line 14, you were asked: 

“oC After the letter of November 13, 1962, did Mr. 
Anderson ever speak to you about the status of Phillips' 
dealings with Prudential? 

WA Read me that question, again." 
The question was read. 

"A The answer has to be yes, because he spoke to 
me in the references I have already made in connection with 
trying to get rid of the lawsuit. 


"Q Was that the first time he spoke to you about 


“A I think so. 


in early 1963 about the dealings betwee. * adential and 
Phillips? 
“A Not to my knowledge. 


*Q Did he ask you about the progress of the negotia 


j 
| 
"9 Did he make to your recollection, any inquiries 
: 


tions referred to in your letter at any time? 

"A I don't think ay I just don't have any memory 
of it. 

“0 Am I correct if I say that at no time between 
November of 1962 and the meeting in 1965 did Mr. Anderson 


ask you anything about the dealings between Phillips and 
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Prudential?" 
And Mr. MacCrate said: 
"I object to the form of the question. The 
meeting that was referred to, I believe, was in 1966. 
"MR.FARRELL: I am sorry. I will amend the 
question." 
And you said: 


“Read the question," and the question was read 


“oO Am I correct if I say that at no time between 


as amended as follows: : 


November, 1962 and the meeting in 1966 did Mr. Anderson ask 
you anything about the dealirigs seaans Phillips and 
Prudential? 
"A I would not vant to say positively, be cause I 
don't have that good a memery but if there was such a 
question it would have been whether any contracts haa been 
entered into between Phillips and Prudential but I don't 
remember if that aver arose." 
Didn't you give that testimony, sir? 
If you read from the deposition, I gave it. 
And you were ees oath at the time? 
a. I was. 
Q Isp't it true, sir, that you made up the testi- 


mony that you gave yesterday because you learned subsequent 


1khit)' 3 Learned-cross 
to your deposition, when you testified under oath, that this 
date was going to be very important in this litigation? 

A No. 

Q In fact, Mr. Learned, it wasn't until 1965 or 
1966 that you went to Mr. Anderson and told him that you 
were going to pursue an independent course from Prudential, 
isn't that the truth? 


A No. 


Q Did you have a meeting with Mr. Willey, sir, at 


any time in 1965? 

A In January I believe it was, January, 1965, Mr. 
Wright and Mr. Shippee and Mr.Willey all came to Bartles-~- 
ville. 

Q Subsequent to that, did you ever have a meeting 
with Mr. Willey alone? 

A I don't remember such a meeting. 

Q Mr. Willey has testified here sir, that he met 
with you subsequ:nt to the January 1965 meeting and he showe 
you a memorandum summarizing what Prudential had done in 
connection with Phillips on this project. I show you 
Defendant's Exhibit 326 and ask you if that refreshes your 
recollection as to whether you had a meeting with Mr. Willey 
in which he told you what PHillips and Prudential had done 


on this project together? 
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Q Do you recall a conversation with Mr. Willey in 
which he told you that Prudential had an interest in this 
plant in 1965? 

A No, I don't remember Mr. Willey telling me that. 


Learned-cross — 
I don't remember his giving me this. 
It could have happened in the meeting in January, where they 


were there, but I really don't think Mr. Willey said a 


thing in that meeting. 


Q Did you ever deny to Mr. Willey that Prudential 


had an interest in the project? 


A ‘I don't remember it, but I wouldhave if he had 
been at my office, I can assure you. 
MR. MARKS : Your Honor, I have nothing further 
except for the one open matter that we discussed. 
THE COURT: All right. In that case, I will 
excuse the jury at this time for a brief recess while I 
take up the open matters. 
(Jury left the courtroom.) 

THE COURT: Gentlemen, in order to rule meaning- 
fully on this application concerning the privilege, the 
Court will need some additional information. 

I have concluded tentatively that what I should 


do is to take the court reporter and the attorneys for the 


defendant into chambers, and make an inquiry of them on the 


161 
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record, which I would intend to seal, with the understanding 
that I will unseal it after this trial, if anyone is 
aggrieved by the ultimate ruling that I may make, and wishe 
to, or gets himself in any posture where he can obtain an 


appellate view of what the Court has done. 


| 
I don't know any other way to proceed. The Court 


cannot make an intelligent ruling on this issue of the 
privilege without some more information. 

MR. MARKS: I just have one point, your Honor, 
and that is -- 

THE COURT: Before I go any further, I really 
think that most of the issues in this lawsuit would be 
amply satisfied py taking from this wits .ss or from any 
knowledgeable witness what they were paid and what they did, 
what they in fact were paid and what they in fact did. 

Go ahead, Mr. Marks. Z 

MR. MARKS: The only thing we wanted to know, 
your Honor, was whether there is anything in that document 
concerning representations, and the second reason we wanted 
to inspect the document was -- 

THE COURT: You mean representations that nobod; 
else had an interest in the project? 


MR. MARKS: Or anything else like that, yes. 


I don't know anything about what's in that document, but I 
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do know that Mr. Learned's prior testimony was that he 
couldn't recollect the agreement without looking at it and 
we never looked at it. 

THE COURT: You can't deal with that problem 
without, I don't believe that I can deal with that problem 
without speaking with Mr. MacCrate and Mr. Jemison and Mr. 
Rigney ex parte, which I am prepared to do on the record. 
As I said to you earlier, depending on how f cule, anyone 
who has a legitimate basis for reading what is said, will 
have access to the record after the trial. 

MR. FARRELL: That's satisfactory. 

THE COURT: All right. 

Step inside. 

(Discussion in the robing room sealed, and not 


transcribed.) 


SOUTHERN DISTRICT COUR, REPORTERS. i COURTHOUSE 


y 


1616 
MR. MARKS: May I have a brief point that I 


neglected to make earlier? 

THE COURT: Yes. 

MR. MARKS: Plaintiff's Exhibit 135 for 
identification is a draft of the retainer agreement. 

THE COURT: May I see it? 

MR. MARKS: Previously produced which is not 
executed. It seems to me that that item should be taken 
into account as weil in considering whether Phillips 
waived any privilege with respect to this material. Also 
it is on the pretrial list. 

MR. MacCRATE: Your Honor, this document that 
has been handed to you by Mr. Marks is the copy of the 
letter subsequently written by Mr. Parker of December 6, 
1963 which was inadvertently furnished by defendant's 
counsel to plaintiff's counsel in the course of the 
duplication of documents that had been marked in discovery. 
When this inadvertence was discovered o requested the 
return of the document and it was refused. 

THE COURT: Well, I don't think that is 
important for my immediate purposes because Exhibit 135 
for identification is really irrelevant to this issue. 


I’ am prepared to rule that a letter dated 


November 13, 1963 consisting of two pages signed by Mr. 
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Chapman and acidressed to Learned, treated together with a 
letter dated October 21, 1965 which we discussed last 
night written by Mr. Chapman to Mr. Learned, as a single 
exhibit, must be produced. 

In so far as the second letter which is 
referred to under the same date of November 13, 1963 it is 
mentioned in the first paragraph of Exhibit 135 for iden- 
tification, I understand and correct me if I am wrong, 

Mr. MacCrate is prepared to represent to the Court and 
stipulate that he does not have possession of that docu- 
ment and that he also prepared to explain informally to 
you gentlemen representing the plaintiff about why he 
believes he doesn't have possession of it and I gather he 
is prepared to stipulate in the presence of the jury he 
doesn't have it. 

And if you make an issue out of it I suppose 
he intends to tend his explanation to the jury through a 
winess. 

MR. MacCRATE: That is correct. 

THE COURT: And so I would permit him to proceed 
in that fashion. However, I believe, and I do not intrude 
on lawyers' trial tactics to any greater extent than I 
have to to keep the trial moving, I believe you are going 


to find it is a blind alley and accept his explanation and 
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take the secondary evidence of the contents of the letter. 

But maybe you will not and, if a“ will not, 
then I will take the stipulation on his part or statement 
on the record in open court that he doesn't have it and 
to rebut the inference that he suppressed or his 
client rather suppressed a damaging document, I will permit 
him to call a competent witness who can testify firsthand 
as to this explanation why they don't have it. 

The balance of Court Exhibit 4 for identificatio 
I am sealing as being irrelevant or privileged, and i don't 
adhere to either particular basis too much. 

Do I state it fairly and correctly? 

MR. MacCRATE: You do, your Honor. 

MR. JEMISON: Absolutely. 

THE COURT: So why don't you all put your 
heads together and you may find this a tempest in a teapot, 
but you may not and if you want to make known the fact of 
the second letter of November 13, 1963 isn't available 
and put the defense to their proof as to why it isn't, 
then you may do that. 

MR. FARRELL: All right, your Honor. 

(Discussion off the record.) 


(In open court.) 


THE COURT: Shall we go on the record, gentlemen? 
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MR. JEMISON: Your Honor, I may advise the 
Court at this time that counsel for the plaintiff and 
counsel for the defendant have stipulated and agreed that 
there will be no reference to the absence of this second 
letter discussed with your Honor just a few minutes ago 


in chambers and in lieu or in exchange for this stipula- 


tion, the defendant Phillips agrees not to call Mr. Martin 


Friedman who is listed as a witness in the pretrial order. 
MR. FARRELL: That is satisfactory. 
THE COURT: So stipulated and ordered. 
No reference is to be made to the fact that it is not 
available. 
Let us bring in the jury and Mr. Learned. 
(Jury present.) ae 
STANLEY LEARNED, resumed. 
BY MR. MARKS: 

Q Mr. Learned, I show you this picture of the 
company plant and ask you if you can identify this picture 
as appearing in the Phillips annual report for 1967, 
Plaintiff's Exhibit 236 for identification on page 15 
as being the plant that was erected by Phillips in Puerto 
Rico? 


A That shows a portion of the plant. It doesn't 


show the whele plant but it is a very good picture of the 
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portion it shows. 

MR. MARKS: I would offer that, your Honor. 

THE COURT: All right. Wait until they 
finish opening their package. 

MR. MacCRATE: We will be happy to volunteer 
(exhibiting pictures). 

THE COURT: So the record may be complete am 
I to understand that these are blowups of the exhibit that 


you have there? 


MR. MacCRATE: They actually, your Honor, 


are pictures that show, one shows the harbor where the 
vessels bring in and take out the product and the entire 
core facility of Phillips Puerto Rico Core. 

And the other picture shows the core area and 
across a field the fibers operation that has been referred 
to in the testimony. 

THE COURT: All these pictures may be marked 
and received in evidence. 

Have you finished the cross-examination? 

MR. MARKS: Yes, your Honor. 

COURT: Is there any redirect examination? 
MacCRATE: No your Honor. 
COURT: You are excused, sir. 


{Witness excused.) 
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(Plaintiff's Exhibits 23¢, 237 and 238 were 
received in evidence.) 
MR. JEMISON: Your Honor, the defendant will 
call as its next witness Mr. Leo Johnstone. 
H. JOHNSTONE, called as a witness 


by the defendant, being first duly sworn, testified 


DIRECT EXAMINATION 
BY MR. JEMISON: 

Q Mr. Johnstone, are you employed by Phiaiips 
Petroleum Company? 

A Yes, I am. 

Q What is your present position? 

A I eee vice-president cf Phillips ix 
charge of our chemical operations; also a member of tie 


board cf directors. 


Q What was your position with Phillips in July 


of 1965? 

A In July of 1965 my assignment became director 
of Puerto Rico Chemicals. : This was a division of the 
chemical department. 

| My assignment was to implement the development 


of satellites for the petrochemical operation in Puerto 
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Rico in the spirit of the agreement of May 27, 1965. 
Q What size staff did you assemble to assist 


you in this matter? 


A Over the first few months I assembled a staff 


of approximately eight or ten people. 

Q _ Did you and your staff endeavor to interest 
third parties in developing satellite plants wich respect 
to the petrochemical facility? 

A We certainly did. During the first year of 
that activity we were in contact with over 100 different 
companies, contacts in one way or another, either in 
person or correspondence or telephone. 

Q How long thereafter did Phillips endeavor to 
interest third parties in sacellites? 

A That position and thit division of the chemical 
department existed with a definite organizawtional thrust 
until about two years ago. 

We continued to keep satellites in mince and 
we continued to develop satellites. As a matter of 
fact, we have one sateilite operation under construction 


at this time. 
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2 Q Is that particular satellite operation a hundred 
3 percent owned Phillips? 
4 A Yes, it is. 
5 Q Aside from that satellite which you mentioned, 
has there been any satellites developed with respect to the 


petrochemical facility? 


A The only other satellite is a fibers operation 


which was developed to produce nylon fiber, and later 
produced polyester fiber, and this was done in parternship 
with Rhone-Poulenc, the French fiber and chemical company, 
who owned twenty percent of it. 

Q Would you tell us, was Rhone~Poulenc the possessor 
of certain technical knowledge? 

A Rhone-Poulene is one of the largest industrial 
concerns in France. 

THE COURT: Can't you just answer that yes or no 

A Yes. 

Q Will you explain the technical information in 
their possession? 

A They were pioneers in the development of synthetic 
fibers. They supplied technology to other companies, 
including duPont. 

MR. JEMISON: Your Honor, I will not at this 


time read Joint Exhibit 71 to the jury. 
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(Mr. Jemison read from Joint Exhibit 71 in 
evidence to the jury.) 

Q Mr. Johnstone, aside from the nylon plant that 
you have referred to, was Phillips ever successful in 
encouraging or inducing any third party to build a satellite 
plant in Puerto Rico? 

A No, sir. 

Q Would you seenictne what the principal reasons 
were with respect to the unwillingness of third parties to 
invest in satellites in Puerto Rico? 

A There were a number of, I'd say three principal 
stated reasons. 

MR. MARKS: May we have what companies we are 
talking abouc? 


THE COURT: He said there were a hundred he 


saw. I will take his opinadon as to why he failed, but I donit 


want to take hearsay from some anonymous corporations of 
what they told him. 

MR. JEMISON: I'm just asking for this man's 
experience. 

THE COURT: If he has an opinion about why he 
wasn't successful, I will permit him to give it in that 
contexc, but not telling us what some faceless company said. 

MR. JEMISON: No, your Honor. 


ry 
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A In general, there was concern among the companie 
that we were in contact with on installing chemical opera- 
tions in large scale in Puerto Rico because of its distance 
from the markets. 

Secondly, there was some concern about being 
tied to a single source of supply of raw materials, that is 
the Phillips Puerto Rico Core petrochemical complex would be 
the only source of raw material. 

And thirdly, there was a number of attempts 
made to get reduced prices on raw material whereas we 
insisted on selling at the market price. 

Q In other words, with respect to your last 
statement, person whom you contacted, corporations whom you 
contacted were unwilling to pay the market price for those 
products? ; 

A That's right. 

Q Mr. Johnstone, what was the capital investment 
in the fiber satellite as of January 1, 1968? 

MR. MARKS: I object to that, your Honor. 


THE COURT: Didn't we already receive that the 


other day? 


MR. JEMISON: There's been no specific testimony 


with respect to the investment as of January 1, 1968, your 


Honor. 
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THE COURT: I will overrule the objection. 
A The investment in plant equipment at that time 
was approximately $36,000,000. 
THE COURT: January 1, 1968? 
THE WITNES: Yes. 
Q Mr. Johnstone, did Phillips intend for the fiber 
operation to be profitable? 
A We certainly did. In a presentation -- 
THE COURT: All right, you can answer that 
“yes." I think nobody is going to argue over that. Nobody 
goes into business not intending to weke a profit. 
Let's go forward, please. 
Q Mr. Johnstone, what was the capital investment 
in a core petrochemical facility as of January 1, 1968? 
A Approximately $68,000,000. 
Oo Mr. Johnstone, did you ever have a meeting with 
Mr. Nathan Shippee? 
A Yes, I had meetings, two meetings with him. 
Q State, if you would, when and where the first 
meeting occurred. 
A The first meeting occurred in New York City, 
in hie cttive, on January 24th, I believe, of1966. 


Q What caused you to meet with Mr. Shippee in 


January of 1966? 
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A He had written to Mr. Learned and to Mr. Waldby, 


stating that he was interested in pursuing an operation‘ in 


Puerto Rico. This matter was referred to me. I cna 


with him late in 1965 and established an appointment with 
him later by telephone and we met, I believe, on January 
24th. 

Q Did you do so in your rele as the person 
responsible for the development of satellites? 

A Yes, sir. 

Q Did you make a memorandum of that meeting 
shortly after the meeting? 

A Yes, I did. 

MR. JEMISON: Your Honor, I will offer and read 
to the jury, Plaintiff's Exhibit 187. 

MR. MARKS: I object to that, your Honor. May 
we approach the side bar? 

THE COURT: You may approach the side bar. I 
will have to get ahold of my copy of it. Would one of you: 
lend me a copy for the discussion? 

(At the side bar.) 

THE COURT: You see, ordinarily I would sustain 
the objection without even requiring a side bar conference, 
because there's been no showing that his recollection is 


exhausted. Is there something else that I don't know about? 
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MR. MARKS: No. The only other point I was 
going to make, that is clearly a self-serving document. 

THE COURT: He can use it to refresh his recol- 
lection, once it is established that he's told all he 
remembers. 

MR. JEMISON: Your Honor, I would expect to 
establish through this witness that it is admissible as 


past recollection recorded. 


THE COURT: Well, you have the best evidence 


available which is the witness himself. If he can't remembe, 


what he said or did, then he may have reference to the 
document. | 
If the document fails to refresh his recollec- 
tion, then I would take it as past recollection recorded. 
MR. JEMISON: That would be the procedure. 
THE COURT: You will have to make a foundation. 
MR. JEMISON: Okay. I had thought that your 
Honor has ruled that all of the documents that are listed, a 
this is a document tha~ was listed by the plaintiff as one 
which they intended to offer into evidence, and I thought -- 
THE COURT: They could offer it because it would 
be an admission against interest by the person making it 
and within that exception of the hearsay rule. All I really 


held, or what I think I held on the record was that 
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documents listed in the pretrial order are all genuine and 
if they say on them that they were sent to Mr. So and So, 
it wasn't necessary to waste time asking Mr. So ana So did 
he receive it. But a document may be admissible at the 
instance of one party and not necessarily admissible at the 
instance of the other party, because as to them, they can 
treat it as an admission of an agent of Phillips. | 
MR. JEMISON: Okay. I simply misunderstoo your} 
Honor's ruliig on that. 


THE COURT: All right. Maybe I didn’t make it 
(In open court.) 


THE COURT: Wait « minute now. You have to 


Mr. Johnstone, I hand you what has been marked | 


exhaust his recollection before you can show him anything. 
MR. JEMISON: Yes. 

C. Mr. Johnstone, would you please tell the Court 
and jury what you recall of your meeting with Mr. Shippee in 
January of 1966? 

A Yes. I went to Mr. Sh.ppee's office on that 
day and met him for the first time, although we had talked 
over the telephone. 

He showed me a tees dated in November, 1962, 


signed by STanley Learned, which had to do with the popeibidicy 
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of Prudential obtaining an import quota. 

He told me that they had applied for this import 
quota and as events developed, the scope of the total project 
became too large for Prudential and therefore they had 
stepped aside in favor of Phillips, and that it was now time 
for Phillips to return the favor. 

I asked him what he had in mind. He told me 
that in general that he would like to, for his company, 
participate in a satellite operation in Puerto Rico, that e 
could designate the particular chemical that we wishedto be 
produced, that they would contract to buy the raw material 
from Core, but that Core would contract to buy the product | 


construction and operation of the plant. 


from the plant and that Phillips would assist with be’ 


I told him that this appeared to me to be | 
simply a financing approach as opposed to bringing in any | 
particular expertise such as technology or marketing of 
chemicals to the table and I didn't reaily understand the 
arithmetic, but that it sounded to me that, in effect, 
Phillips or Core would guarantee a pay out of the plant 
whereby Prudential would take no market risk, and that, as 
part of his approach, Phillips or Core would. have the optio 
to buy the plant in say five or six years. 


I said, well, it sounds like then that we would, 
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in effect, pay for the plant twice, and that it didn't 
sound very good to mé, but that there may be some companies 
who would like to finance on that basis. 

As I recall, I specifically mentioned the 


possibility of some textile operations that might be 


attracted to Puerto Rico as a result of the synthetic 


fiber operation there, and that I would keep that in mind 
if that came up. 


That is essentially what I remember. 
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Q Mr. Johnstone, let me hand you Plaintiff's 
Exhibit 187 and ask you to look at that please and see 
whether it refreshes your recollection as to any other 
matters? 

A Yes, it appears that there is one matter that 
I did remember. He did mention their specific interest 
would be an investment some place in the range of 6 to 8 
million dollars. 

Q Did you agree or mention at that meeting that 
you would meet with him again? 

A Yes, I did. I told him that I would be 
interested in really learning more about what he had in 
mind. I didn't feel at the time that I should cut off 
communications and I should find out more about it. 

MR. JEMISON: I will offer again Plaintiff's 
Exhibit 187 into evidence on the basis -- 

MR. MARKS: I object on the same ground. 

THE COURT: I will sustain the objection. 

Q Mr. Johnstone, did you have another meeting 
with Mr. Shippee thereafter? 

A Yes. I met with Mr. Shippee and some of his 
associates, I believe it was on February 17, approximately 
three weeks after the first meeting. 


Q Will you describe what was said at this meeting? 
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Well, this particular meeting he handed me 


1633 


As I recall the title of it was "Arithmetic 


Satellite Chemical Operation", in which he 


enumerated the conditions that they would like in he 


development 


few minutes 


of a satellite in Puerto Rico. 


Those terms were essentially as I described 


ago. I believe the number in that was 


7-1/2 million dollars. 


Q 


a 


Mr. Johnstone, I hand you what has been marked 


as Plaintiff's Exhibit 187 and ask you to identify that 


document. 


to you? 


handed him? 


Is that the-cocument that Mr. Shippee handed 


THE COURT: Is 187 a document Mr. Shippee 


MR. JEMISON: Yes, unless I have gotten the 


wrong number. 


of us did. 


your Honor. 


THE COURT: I'm afraid you might have or one 


MR. JEMISON: Let me check with Mr. Rigney, 


THE COURT: All right. 
(Pause.) 


MR. JEMISON: Your Honor, I was mistaken. 
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2 is Plaintiff's Exhibit 189. 

3 Q | For the record, Mr. Johnstone, is this a 

4 copy of the document handed to you by Mr. Shippee at this 
5 1966 meeting? 

6 A Yes. x 

7 MR. JEMISON: Your Honor, at this time I will 
8 read Plaintiff's Exhibit 189. ; 

9 THE COURT: All right. 

10 (Exhibit read.) 

ll Q Mr. Johnstone, in either of these two meetings 
Le that you had with Mr. Shippee, aia Mr. Shippee or anyone 
le with him ever complain about Phillips using any idea or 

14 concept that he had originated? 

15 MR. MARKS: I object to the. form. 

16 THE COURT: All right. I will sustain the 

W objection as to form. 

18 Substitute another word for the word complain. 
19 Q Did Mr. Shippee in your meeting in January 


1966 ever object or register any objection -- 


Let's find out what he said and 


THE COURT: 
the jury will ascertain whether that is a complaint or 
not. 

Q What did Mr. Shippee say with respect to Phillips 


using any ideas that he had originated? 
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A He said nothing with regard to using ideas 
that he had originated. 

I believe I stated earlier that he told me that 
they had applied for an import quota and stepped aside 
when the project apparently became too large for them. 
But aside from that and the statement that they had done 
Phillips a favor and now it was time for Phillips to 
return the favor, I believe this was the extent of the 
conversation, although that was repeated several times. 

Q Is your answer the same or different with 
respect to your February 1966 meeting? 

A The same. 

MR. JEMISON: I have no further questions of 
this witness. 

CROSS EXAMINATION 
BY MR. MARKS: 

Q Mr. Johnstone, are you familiar with the Phillip 
obligations under its agreement with the Commonwealth of 
Puerto Rico? 

A In general, yes. 

Q Were you working in connection with satellite 
plants for that operation? 


A Yes. 


Q To carry out Phillips’ obligations under the 
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agreement? 

A Right. 

Q Can you tell me what Phillips did to carry out 
its obligations under that agreement with regard to 


satellites? 


A Well, first of all the agreement statement that 


we would invest a minimum of $55 million of a total of the 


profits for ten years, whichever is greater. 


That we would invest -- 

Let me stop you at that point. 

Do you know what investment Phillips has made 
.with regard to the profits? 

THE COURT: I don't know if he finished his 
answer before. 

MR. MARKS: I am sorry. 

A The remainder of the answer had to do more with 
the timing of some initial investments that we were to 
invest or commence construction or authorize expenditure 
of about $10 million within six months and, I believe, 
$30 million within 21 months. 

i Q Can you tell me what Phillips did with regard 
to its investment obligation? 


A Although I don't have the specific numbers, we 


invested well over $100 million in the fibers operation. 
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We aie in the process of investing close to $75 million 
in another satellite operation to produce paraxylene. 

Q Is that the one you refer to in your direct 
examination, under construction now? 

A Under construction, that is right. 


Q That investment is pursuant to your obligations 


under the agreement with the Commonwealth? 


A Yes. 

Q In other words, you are still today carrying: out 
the terms of the agreement back in 11965? 

A Yes. 

Q With regard to the investment and with regard 
to the reinvestment of profits? 

A Yes. : 

MR. MARKS: Perhaps I better approach the side 
bar in view of our prior conversation. I don't want to go 
into an area that may cause a problem. 

(At the side bar.) 

MR. MARKS: They clearly opened the door with 
respect to the reinvestment of profits. The 1973 and 
1974 financial state.sents show that in 1973 after the 
quota expired Phillips still made $35 million in the core 


plant and in 1974 I believe the figure show they made in 


excess of $30 million after the core quote expired. 
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In view of t.,. ‘ritness' testimony about the 
reinvestment of profits I think I am entitled to inquire 
of the amount of profits they were reinvesting. it is 


clearly relevant on direct and cross. 


MR. MacCRATE: What is the relevance of this 
whole inquiry as to what is going on in 1976? 

MR. MARKS: They raised it on direct examin- 
ation and asked whether he was carrying out the obligations 
under the 1965 agreement. 

THE COURT: I must say the significance of the 
direct examination escaped me. Whatever the f i¢8 
were for ten years they were obligated to plow them back. 


MR. MARKS: But it is relevant what they 


THE COURT: Well, you don't need to prove it 
by cross-examination of this witness. I will have to 


review his direct examination and make a ruling. X wilt 


have the reporter read it back at some proper time or 


I will look at it at tomorrow morning's transcript. 

I don't understand the significance of the 
direct examination. The Court would assume in the 
absence of any proof to the contrary that this comany was 
honoring its obligations. 


I think I will let the jury go for lunch at 
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this time. There is 10 reason to hold them. 

Do you have more cross-examination? 

MR. MARKS: About 15 minutes if you would like 
me to complete it. 

THE COURT: All right, you complete it and then 
we will discuss this further. You don't need the witness 
for this, whether they opened the door is another question. 


MR. JEMISON: Your Honor -- 


THE COURT: The Court will assume they were 


complying with the law as far as the Commonwealth is con- 
cerned and if they weren't complying the Commonwealth had 
ample basis to make them comply. 

MR. JEMISON: Perhaps it is significant for 
your Honor's ruling on chis matter because this is the 
witness who would testify with respect to the fibers 
operation, which is, as you recall from this joint exhibit 
an integral part of our obligation. 

(In open court.) 

THE COURT: Members of the jury, return at 
ten minutes of two. We will break for lunch now and 
please return at ten minutes of two. 

(Jury left the courtroom.) 

THE COURT: You may step down, Mr. Johnston. 


(The witness left the stand.) 
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MR. MARKS: The point is they can't have it 
both ways. They can't elicit from this witness testimony 
about the fibers plant investment and $100 million, which 
they did, read into the record a document concerning their 
investment in the fibers plant and ask the witness about 
what they are investing in satellites today and ask whether 


they are complying with their agreement and then prevent 


me from bringing out the fact as to what those profits 


were that they are obligated to reinvest. 


(Continued on next page.) 
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MR. MacCRATE: The plaintiff has taken the 
position, through presentation of expert testimony, that th 
are entitled to have damages fixed by reference to the * 
situation in January of 1968. While questioning the correct- 
ness of that position, this is the record that has been 
made by the plaintiff on its case and we are directing 
ourselves, your Honor, to what were the investments as of 
January 1968, and it is direct rebuttal to the testimony of 
the experts. 

THE COURT: What was the purpose of bringing 
out investments made after 1968 in the direct examination? 
You see, I don't like to spend the entire time in this tria 
urging the attorneys to hurry up. I don't think that is 
fair to you. But I sit here and I take proof which bears 
no rational connection that I can see with this case and I 


don't stop anybody from putting it in, and there is no 


objection, and then lo and behold on cross exmination they 


Say you have opened the door and then I have to hear more 
proof on cross examination. 

It seems to me every litigant here and the jury 
would be entitled to 2ssume that Phillips complied one 
hundred percent with its obligations under the agreement 
with the P.E.A., that whatever profits they booked in 


their core plant they re=invested in Puerto Rico and 
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2 couldn't take them out over a ten year period and had 
3 them tax-free during that period, and we have had all that, | 
4 and now it's brought out on direct examination of what they |- 
5 are doing, and what numbers they put into this thing.. 
6 Of course, it's obvious the money had to 
7 represent either present or anticipated profits of the core 
8 plant, isn't that so? 
ume 
9 MR. MacCRATE: Well, the magnitude of this 
10 investment, your Honor, and what was done went beyond the 
11 obligation right prior to this time in 1968 and 
if anyone is going to take a look at what is the value of 
13 the expectation, to look at just what has been undertaken 
here and what has been done by Phillips -- 


THE COURT: I think it is reasonable cross 


examination to elicit from this witness the fact that these 
investments were made out of the profits of the core plant 


or in furtherance or compliance with the obligation to 


re-invest present profits and expected profits during the 


ten-year period. 


21 It is clear to me at some point there Phillips 
had invested more money than they were obligated under the 


agreement. Isn't that so? 


MR. MacCRATE: Very definitely. They were way 
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THE COURT: And then since they are making 
additional investments a juror could conclude either that 
they caught up with their profits or that they anticipated |- 
they would catch up before the ten year period expired and 
I really thing that you have opened the door to this ques-~ 
tion of the profits or anticipated profits during the ten 
year period being elicited. 

MR. MacCRATE: Your HOnor, what were the profits 
during the period has nothing to do with the value in 1968. 
That is the issue. And the question of what has gene into 
this enterprise 1s of 1968 is germane, that is if you are 
going to look at that time, what are the facts at which you 
can look. 

THE COURT: The fact that it came from impounded 
funds or impounded profits, if you wili, is also germane. 

MR. MacCRATE: But it is the status in 1968 that 
determines, and all this hindsight is irrelevant. | 

THE COURT: So why was it brought out? That's 
what puzzles me. Once it is brought out I think the whole 
picture can come out. Perhaps I have to review the trans~ 
cript to see exactly what was brought out, but it looks to 
me as if you have tendered the issue to this jury of expense 


made after '68 and that would enable the plaintiff to show 


that this money came from impounded profits, eitaer impounded 
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profits or anticipated impounded profits as to which he was 
accruing a set of for use in the future. 

MR.MacCRATE: The only investment figures that Ij- 
recall that were given with respect to 1968 but I defer 
to Mr. Jemison who is conducting the examination. 

THE COURT: Well, I will have to review the 
transcript if you don't agree on what was covered. 


MR. JEMISON: That is correct what Mr. MacCrate 


has said. Theonly reference to a satellite plant now under 


contruction was directed to an inquiry as to what had been 
your success with respect to inducing the development of 
satellites in connection with this plant. 

It was not offered to show either the amount -- 
the record at this stage, I believe, your Honor, it could be 
assumed it could range from one dollar on up. 

THE COURT: He's presently employed by Phillips, 
isn't he? 

MR. JEMISON: Yes,he is. 

THE COURT: All right. I'm going to ask him to 
stand by and when I get the transcript I will rule on whethe 
you have opened the door. 

All right. He may be recalled if the Court 
concludes that you opened the door. 


MR. MARKS: I have additional cross for him. 
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THE COURT: Apart from that issue? 


MR. MARKS: Yes. 


THE COURT: After lunch. ms 
5 MR. MacCRATE: Your Honor, I am unclear as to 
6 what is the position of the plaintiff with respect to Mr. 
7 Chapman? Mr. Chapman's partner remains with us -- ! 
8 THE COURT: Well let me discuss that with 
9 counsel informally, and let Mr.-.Chapman's partner stand by 
10 for just a few minutes. 
ll (Discussion in the rohing room, off the record.) 
12 (In open court.) | 


13 MR. MARKS: At the suggestion of counsel for 

14 both sides, I have spoken to Mr. Lenzini, who is Mr. 

15 Chapman's law parnter, present in the courtroom today. Mr. 

“16 Lenzini has presented me with a letter dated January 19, 

VW 1976 from Dr. Oler concerning Mr. Chapman's health, and he 

18 has reviewed with me Mr. Chapman's working habits. Althoug 
Mr. Chapman has been in the office working, I believe five 
days in January, he has been out other periods of time, and 

21 the doctors indicate that he should not be working under 

2 these conditions. 

a Mr. Lenzini further advises me that Mr. Chapman 

2A does not have an active law practice although he comes to 


the office and does sit on I believe two boards of directors), 
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of things that he is interested in. 

I believe one is a botanical gardens organiza- 
tion that meet infrequently. Under these circumsntaces, an 
the representations made to me by Mr. Lenzini, I believe 
that the plaintiffs will not demand a deposition of Mr. 
Chapman at this time. 

THE COURT: All right. 

MR. MacCRATE: May the doctors certificate be 
marked for identification? 

THE COURT: Yes, mark it as a Court's exhibit, 
5, for identification. 

(Court's Exhibit 5 marked.) 

THE COURT: I take it therefore there will be no 
need to conduct an evidentiary hearing? 

MR. MARKS: I see no necessity for that. I'm 
satisfied with the representations. 

THE COURT: Then it is understood that those 
persons wishing to offer the interrogatories can do so if 
they wish to. 

All right. Is Mr. Lenzini needed for any 
purpose? 

MR. MARKS: No, not so far as the plaintiff is 
concerned. 


THE COURT: Do you need him, Mr. MacCrate? 
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MR. MacCRATE: No, your Honor. 


THE COURT: Mr. Lenzini would you note your 


full name for the record, then I will excuse you. 
MR. LENZINI: Paul A. Lenzini. 


THE COURT: You are a member of the Chapman law 


MR. LENZINI: I am. 


THE COURT: Thank you for attending here today. 


You are excused. 


We will be in recess until ten minutes of 2. 


(Luncheon recess.) 
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L. H. JOHN S.T OR SE; resumed. 

(In open court - jury present.) 

THE COURT: Good afternoon, members of the jury.| 
CROSS EXAMINATION 
BY MR. MARKS CONTINUED: 

Q . Did I understand, Mr. Johnstone, your direct 

testimony to be that Phillips reinvested all of the profits 
from the core plant in the satellites that were put up? 


A Well, asva matter of fact, we have invested in 


anticipation of the profits. 


THE COURT: You're telling us by that that you 
have invested more than the profits to date? 
THE WITNESS: Yes, sir 
Q Well, how much have you invested? 
A Our investment in the fibers operation, includin 
working capital and losses, have been $167,000,000. 
THE COURT: Do you count losses as an investment 
under your contract? 
THE WITNESS: Yes, we were counting them. 
Q What would have been the profits to date from 
the core plant facility? 


A The profits through 1975 -- now this includes 
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an estimate for the last two months of 1975 -=- are 


approximately $108,000,000. 


Q $108,000,000? 
A 108. 
Q In other words, Phillips has hac. net earnings 


from the core plant that we have been talking about from 
1967 until 1975, Phillips has made $108,000,000 on that net, 
from the earnings of the core plant? 
A That is the financial earnings, yes. 
Q What is the remaining approximate life of the 
core plant? 
THE COURT: You mean the life of the import 
quota for the agreement? 
MR. MARKS: The life of the core plant. 
Q How much longer is this core refinery going to 
remain in existence approximately; another fifteen years. 
A I don't believe I can answer the question. 
j THE COURT: It depends on how much you spend 
on repairs, isn't that so? 
THE WITNESS: Well, it depends also on certain 
economic conditions. 
THE COURT: He's talking about existence. 


THE WITNESS: Well, you're talking just about 


physical existence without it rusting down, yes-- 


Johnstone-cross 


THE COURT: It could last forever. 


THE WITNESS: Yes. 


Q Haven't you taken into account anticipated 
profits that Phillips is goinc to make on the core plant in 
the next ten years? 

A Our investment thinking has been trying ‘to 
estimate profits through 1979. 

Q What do you estimate those to be? 

A Well, we have ranges but -- 

Q Give us a range. 

A With the 108,000,000 through 1975 we 
believe that some estimate for the remaining four years 
would be in the range of 10 to 15 million dollars a year. 

Q Additional profits? 

A Yes. 

Q So that for another four years you would have, 
Phillips would make another 40 to 60 million dollars on 
this plant, is that correct? 

A I'd like to qualify that if I may. 

Q Would they make earnings on -- 

THE COURT: Look, you asked him twice. Let him 
answer. He wanted to qualify his answer. You see, he 
gave you all these figures and now you want to ask him the 


same question over again. Let him answer. 
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MR. MARKS: I will let him answer. I just want 
to be clear. 
Go ahead. 
When we started out with Core, we had -- 
THE COURT: Please, don't give us a speech. 
If you want to qualify your answer, I'm letting you do it. 
A Let me say it this way, then: 


That the world price of petroleum, the priceof 


petroleum outside the United States has gone up very 


rapidly, more so than in the United States, which can make 
it difficult for Core to make a profit through selling its 
products in the United States. 

Q Are you selling it elsewhere? 

A Partly, but mostly in the United States. 

Q But you are making money on it? 

A We are now. 

Q And you plan to make money on it, you project 
you are going to make money on it for another four years? 

A We hope we will. 

Q So von this core plant that we have talked 
about in this case, from the beginning, Phillips is going to 
make $160,000,000, isn't that: right? 

“HE COURT: Look, I don't have unlimited time. 


No more summations. The jury can add 108 and they can add 
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the 10 and 15 and you can do it in summation. No more 
repetition. I will let this question go by, but conduct 
your examination more expeditiously. 

Q This is one of the most valuable core plants 
that Phillips has ever constructed, isn't that the truth? 

A I don't know that I can answer that it is the 
most valuable core plant. It is the only plant of its 
type that Phillips has built, so therefore it is the most 
valuable. 

Q Now, with regard to the investment in the fiber 
business that you testified Phillips made, there was no obli 
gation on Phillips to invest in the fiber business, was 
there? 

TIE COURT: We all know that. Ask another 
question. You're wasting my time. The answer to that 
question is yes, there was no obligation. Now go on with 
this trial. 

Q Isn't it a fact, Mr. Johnstone, that Phillips 
took its own calculated risk that it would lose money when 
Phillips chose to go into the fiber business as opposed to 
some other satellite that it could have chosen? 

THE COURT: Mr. Marks, I won't allow that 
question. It is repetitious and unnecessary and argumenta- 


tive. I will give you ten minutes to conclude with this 
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Q Didn't you know, Mr. Johnstone, that is, dida’t 
Phillips know, prior te making the investment in the fiber 
plant, that it was going to be unprofitable? 

A No, sir. 

Q Are you aware of the fact that Mr. Learned 
testified at pretrial deposition that the reason ~~ 

MR. JEMISON: Your Honor, I object. 

THE COURT: I will sustain the objection. 

Mr. Learned's testimony may not be used to 
impeach this witness. 

Q I show you Mr. Learned's testimony -- 

THE COURT: I won't permit that, Mr. Marks. 

Sit down. No more. 

MR. MARKS: It is just for the purpose, I'm 
going to ask if this refreshes his recollection. 

THE COURT: I won't lermit it. That is 
doing indirectly what you can't do directly. I won't permi 
it. Ask him another question about his direct testimony. 

This is cross examination here and I'm going to 
limit it. I've got to get through with this trial. 

MR. MARKS: I think this is relevant, Judge. 

THE COURT: I don't. 


Did Phillips make studies prior to going into 
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the fiber business which indicated thatthe fiber business 
was going to be unprofitable for Phillips at least in the 
early years of its operations? 

A There were studies made. I don't recall the 
year by year economics. All I recall are the overall 
economics which I think I indicated this morning were somet 
like a 12.4 percent rate of return. 

Q Isn't it a fact, sir, that Phillips chose to 
break into the fibers business in Puerto Rico knowing that 
it was going to have losses in the early years of its 
operations and chose to do it anyhow for Phillips' own 
purposes? 

A I don't know that I understand the question, 
because we anticipated going into the fibers business, 
breaking into the fibers business, as you put it, but we 
intended that that business be profitable. 

Q But you made a bad judgment, is that what 
happened? 

A We either made a bad judgment or, I think you” 
would have to say that, because conditions changed, a lot 


of things change. 


Q Phillips just made a mistake when .it went in 


there, isn't that right? 


A I think you wouldhave to conclude that since 
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we lost money. 

Q That is not Prudential's problem, is it, Mr. 
Johnstone? 

MR. JEMISON: Objection. 

THE COURT: No more of that. Objection 
sustained. I cannot have these argumentative questions, 
Mr. Marks. You have got to stop it. 

Q Directing your attention to your meeting with 
Mr. Shippee that you have testified about earlier, that 
took place in January, 1966, I believe, lat2 in January, 
1966 -- 

A Yes, yes. 

Q Now, isn't it a fact, Mr. Johnstone, that this 
meeting, Mr. Shippee told you that Phillips owed an obliga- 
tion to Prudential? 


A I don't recall that language. I recall him 


saying that Prudential did Phillips a favor and now it is 


Phillips' turn to do Prudential a favor. 

Q Didn't you report to your management that 
Prudential was of the vad that Phillips had an obligation toa 
Prudential? 

A I interpreted from what he said that he was 
implying an obligation. 


Q He wasn't just saying he wanted something for 
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nothing. He said we did things that -- Phillips benefitted 
from work that we did in connectionwth this oil import 


quota and now we want to be paid, or words or substance to |- 


be? 

A I was afraid that is what I was hearing, yes. 

Q That is what you understood it was, wasn't it? 
Is that correct? 

A That's what I understood that he might be 
representing. 


Q And he even put a dollar figure on what he told 


that effect, isn't that what you unde: stood his message to 


you he felt that was owed to Prudential back in 1966, didn't 
he, a figure in the range of 6 to 8 million dollars, isnt’ 
that what he said he wanted? 

A He said that he wanted for us to pick out an 
operation, invest I think later $6,000,000, which would be 
paid out over a period of five years and then we purchase 
the plant. 

Q In other words that Prudential would wind up 
getting 6 to 8 million dollars, is that right? 

A That's right. 

Q And that would be paid by Phillips, that is what 
he told you? 


A Yes. 
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And this is before any lawsuit etarted in this 
case, isn't that right? 

A That's right. 

Q And then, Mr. Johnstone, didn't Mr. Shippee 
describe the work that Prudential had done and show you 4 
letter that Mr. Learned had written to them? 

A He showed me a letter that Mr. Learned had 
written to him which simply said that if Prudential got an 
import quota Phillips would be willing to discuss the supply 
of crude oil and tiie purchase of products from a refinery 
that Prudential might build. Now -=- 

Q Didn't the letter also say that Phillips was 
going to counsel and assist Prudential in the erection and 
the management of the petrochemical complex in Puerto Rico? 

A I believe it did. 

Q Didn't Mr. Shippee also describe to you other work 
that Prudential had done in connection with Phillips 
including the name of Dr. Fischbeck? 

A I don't recall his describing that to me, no. 

9 Wasn't there a discussion at this meeting, sir 
about the value of an oil import quota, at the time of the 
meeting, being about $1.25 « tacrei? 

A Yes, one of the gentlemen in the meeting made 


some reference at one point. 
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witness to perform mechanical calculations. | 


2 Q To the vaiue of the oil import quota at the 

3 time of your meeting? 

4 A At the time of che meeting. m 
5 Q It was worth to Phillips $1.25 per barrel per 

6 day, is that right? 

7 A He said that, yes. 

Q That would be something like $18,000,000 a year 
or in that kind of vicinity for a 50,000 barrel a day 
refinery in Puerto Rico, is that correct? 

MR. JEMISON: I object to counsel asking the 


THE COURT: I will sustain it for a different 


ground. It's repetitious. 
Q Didn't you communicate a memorandum to Mr. 


Jearned concerning this meeting that you had had with Mr. 


wee? 


aa 
a 
| 


A Yes. 
19 Q Didn't you say on your memorandum to Mr. 
Learned that he should read your memorandum and then destroy 


it; did you say that? 


A I said that. 


MR. MARKS: No further questicns. 


MR. JEMISON: Your Honor, there is evidence of 


what this witness -- 


THE COURT: You will have a chance for redirect 


when Mr. Marks SANA 8M8%+ court nepoaTERs, US. COURTHOUSE 
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ars Johnstone - redirect 
REDIRECT EXAM:NATION 
BY MR. JEMISON: 

Q Mr. Johnstone, would you please identify 
Plaintiff's Exhibit 187? 

A Yes. 

Q Is that the memorandum that you wrote shortly 
after your first meeting with Mr. Shippee? 


A Yes, it is. 


Q Is this the document which says "Please read 


and destroy?" 
A Yes. 
MR. eae I again move and offer it into 
evidence. 
MR. MARKS: No objection. 
THE COURT: Received. 
(Plaintiff's Exhibit 187 for identification 
was received in evidence.) 

Q Mr. Johnstone, would you please tell us what 
has happened with respect to the investment in the fibers 
plant? 

A Well, our total losses there have been about 
$167 million. : That plant was shut down approximately 
a year ago and we have been endeavoring to sell the 


operation. 
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We believe that we may have a buyer and, if 


so, we will know this within a month. We should 


realize about $34 million from that investment. So our 
net loss then would be some place inthe range of $135 
million. 

Q Subtracting by my calculation, Mr. Johnstone, 
the $110 million approximate profit in core and the 
$135 million from the loss in fibers, the net loss in 
Puerto Rico is $25 million? 

MR. MARKS: I object, your Honor. Prudential 
wasn't supposed to have anything to do with the fibers 
plant. 

THE COURT: I will sustain it but not on that 
ground, it is repetitious. All attorneys in this case 
will stop repeating things. The comments I made to 
Mr. Marks have to apply to you, Mr. Jemison. 

MR. JEMISON: Very well. 

(Defendant's Exhibit 339 was marked for 

identification.) 

MR. MARKS: May we approach the side bar? 

THE COURT: Yes. 

(At the side bar.) 

MR. JEMISON: Your Honor, Defendant's Exhibit 


339 which I have handed to you has a calculation on the 
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next page of the anticipated profits of Phillips Petroleum 


Company at the time it entered into the fibers operation. 


Ordinarily I would have thought the document 
was totally irrelevant but since an issue has been made 
as to what Phillips anticipated in the way of profit return 
at that time, I feel the document is relevant. 

MR. MARKS: We have never seen it, your Honor. 
I understand Mr. Jemison just received it this morning. 

THE COURT: Certainly you are entitled to look 
at it. It probably must be admitted. It just shows 
the vice of allowing the trial to go far afield. The 
fault lies equally with both sides. 

MR. JEMISON: I have no intention of reading 
it to the jury at this time. 

MR. MARKS: I object to it. 

THE COURT: Look ate. ie first and then object. 

(In open court.) 

THE COURT: Wait until they finish looking 
at the paper. 

(Pause.) 

MR. MARKS: No objection. 

THE COURT: It will be received in evidence. 

(Defendant's Exhibit 339 for identification 


was received in evidence.) 


rs4 Johnston - redirect 
BY MR. JEMISON: 
Q Mr. Johnstone, this is my last inquiry of 

you but would you please explain to the Court and jury a 
particular computerized process that was used to assist 
Phillips in determining whether to make the fibers invest- 
ment? 

Yes. There was a ~~ 

THE COURT: I don't want to hear it. I don't 
care whether they used a computer, slide rules or looked 
at the stars. They are entitled to make their business 
decisions and we are going too far. I don't want to 
near it, Mr. Jemison. 

Go on to something else. 

MR. JEMISON: I have no further questions. 

THE COURT: Anything further of this witness? 

MR. MARKS: No, your Hoior. 

THE COURT: You are excused, sir. 

(Witness excused.) 
THE COURT: Call the next witness. 


MR. MacCRATE: Mr. R. M. Waldby. 


SOUTHERN DISTAICT COURT REPORTERS. U.S. COURTNOIISE 


1663 


ROY M. WALDBY, called as a witness by the 
defendant, being first duly sworn, testified as 
follows: 

DIRECT EXAMINATION 

BY MR. MacCRATE: 

Q Mr. Waldby, what is your present position? 

A I am manager of operations for the refining 
division of Phillips Petroieum Company. 

Q Would you trace for us just very quickly 
your educational background? 

A I went to grade school in Oklahoma, to high 
school in Oklahoma and I attented from-132 to 1937 what 
was then Oklahoma A & M and I graduated with a Bachelor 
of Science degree in chemical engineering. 

Q Would you briefly trace your employment from 
that time? 

A I started work with Phillips Petroleum Company 
in June of 1937. I worked for approximately four years 
as a chemist and chemical engineer, a portion of this time 
in the laboratory. 

I then joined the process engineering group. 


My service was Interrupted for approximately three and a 


half years of Military Service, leaving for Military Service 


in early 1942 and returning to the Phillips Refinery where 
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I previously had been employed in late 1945. 


I transferred from the processing engineering 
group of the Phillips Refinery near Borger, Texas in the 
middle of 1947 to the Sweeney Refinery which is about 60 
miles south of Houston and served there as chief chemist 
beginning in 1947. 

In 1954 IZ was appointed superintendent of the 
stock and shipping and laboratory departments and served 
in that capacity until the middle of 1963. 

I 1963 I moved to work in New York as a member 
of the sales and development division of the international 
department of Phillips. I served in this capacity for 
approximately two years. 

I went to Bartlesville, Oklahoma about nine 
months, serving as manager of the Puerto Rican operations. 
Early in 1966 I went to Puerto Rico to assume the position 
of president and chief executive officer of the newly formed 
company called Phillips Puerto Rico Core, Inc. 

Q For what period did you remain with the Phillips 
Puerto Rico Core, Inc.? 

A I was there for six years starting in 1966 and 
returning to Bartlesville, Oklahoma to my present position 


. 


in about April of 1962. 
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Q Now jumping back, Mr. Waldby, to the middle 
of 1963 when yout ransferred, as I understood it, from the 
Sweeney Refinery to the International Division; that was he 


in New York? 


A Yes, sir, it was, at 80 Broadway. 

Q What type of assignment did you receive at that 
time? | 

A I was manager of redevelopment worldwide. That 


excluded the continental*United States. It was for develop= 
ment of refining ventures and associated petrochemical 
ventures outside the United States. 

Q During the year 1963, to what projects were 
you assigned? 

A Certain of the projects were a lubricating oil 
blending project in Bogata, Colombia. I made two trips to 
Bogota in 1963 in that regard. 

Q Leave out the number of trips, if you will, and 
identify the assignments. 

A A Colombian lubricating oil blending plant. 


To Dublin, Ireland, to negotiate with the 


Irish Coal Board with regard to sale of Monogas crude oil 


as fuel. 
Trips to Chicago, talking with Mr. Smanis about 


the possibility of a Cyprus refinery. The entertaining and 
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negotiating with German visitors regarding a becca refinery. 

Q Well, did you also have an assignment with 
respect to a Puerto Rican project? 

A I did. 

Q Now, how did that come about; can you tell us 
the circumstances? 

A On or about August the 7th, Mr. Miller Conn, 
my superior and I should say that I reported to Mr. R. E. 
Elliot, who in turn reported to Mr. Conn, but Mr. Conn 
called me into his office for a visit which I understood 
from him to be with Oscar Chapman of Washington, D.C., and 
told me that we had an opportunity to obtain permission to 
bring in large quantities of feedstock, into Puerto Rico, 
if we could make better than fifty percent petrochemicals 
from them, and he asked me to apply myself to the problem 
as to how we could produce those volumes of petrochemicals. 

Q Do you recall anything else that either Mr.Conn 
said or you said at that time? 

THE COURT: What was the date of this again? 
THE WITNESS: It was either the 7th or the 8th 


of August of 1963. 


A The main thing that I recall Mr. Conn telling me 


was, "Don't let the seas be any barrier." 
I could only interpret it, don't have any fetter 


on your thinking on what to do. 
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Q Mr. Waldby, did Mr. Conn give you any materials, 


any papers at that time? 

A Yes, sir, he did. I'm not sure whether in his |. 
office or on the way out of his office, but in that time 
period, yes, sir. 

Q I show you P-215. That is an exhibit at this 
trial; the black cover please disregard. 

MR. MARKS: This is Exhibit P-215, Mr. MacCrate. 

Q I show you now the original exhibit, Mr. Waldby, 
and ask you if that was usedin the materials given to you 
by Mr. Conn at that time in August of 1963. 

A May I have a moment to examine it? 

Q Yes. 

A Yes, sir, to the best of my -- it is now rv 
belief that this was among the materials given to me by Mr. 
Conn. 

Q Did Mr. Conn tell you anything about the materials 
that he gave to you at that.time? 

MR. MARKS: I object to that. Let's just get 
the conversation; who said what. It is very important. 
THE COURT: All right. Let's get the conversa- 


tion. I will allow the question. 


A Mr. Conn told me that the material which he gave 


me was to be treated confidential. 
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Did he say anything else about it that you can 


Not to my recollection, no, sir. 
Q Following your discussion with Mr. Conn, which 
you place on the 7th or 8th of August of 1963, what did 
you next do with respect to this assignment that Mr. Conn 
had given you? 

A I refer to the study of a GErman refinery, for 
which I had some economics and material -- | 

THE COURT: Can't we just talk about Puerto Rico 
here? I don't want to hear about a German refinery. 

MR. MacCRATE: i believe this relates directly. 

THE COURT: All right. 

A Naphtha was at a very low price in this 
German refinery, and it had been my experience at the 
Sweeney refinery that -- 

Q . Mr. Waldby, rather than go into all of the 
details of your mental operation, if you could just enumerat 
the things that you did for us. 

A I made notes concerning material balances on 
various crude oils. I examined our crude library which 
included brief resumes of the characteristics of various 


crudes; and sought one which had a high naphtha content, 


and one in which the naphtha had a high naphthene plus 
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aromatic content or the ability to produce aromatic chemica 
from it. 


I made notes concerning this. I made notes 


concerning the possible chlorination of the heavy ends, 


the asphalt ends of the crude oil, but discarded the idea 
as impractical. 

But I prepared a material balance, using 
Algerian crude as an example, roughly predicting chemical 
yields from this naphtha and predicting the distillate and 


fuel oil yields from the balance. 
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Q During what period of time did this activity 
that you have just described take place? 

A I believe in days of the week that I received 
the information either on Thursday or Friday. I worked 
Saturday and Sunday in the office and to the best of my 
recollection on about the 12th had a meeting with Mr. 
Miller Conn and with Dale Fischbeck. 

Q Was anyone else present besides Mr. Conn and 
Mr. Fischbeck? 

A There might have been. I don't remember 
others. 

Q Will you tell us as best you can recall what 


you said, what Mr. Conn said, what Mr. Fischbeck said? 


LN I cannot give you verbatim descriptions of what 


was said. It was my opinion, from the material balances 
which = 
MR. MARKS: I object to that, your Honor. 
THE COURT: Well, it is not responsive. 
Q Did you state your opinion, Mr. Waldby, or can 
you give us the substance of what was said? 
A The substance of what was said was that I could 
not find a way to make 50 per cent chemicals from crude 
oil but that I saw a possibility of making it from 


naphtha. 
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Q Did Mr. Conn say anything at this meeting that 
you can now recall? 

A Mr. Conn, I believe, developed the Tri- 
Continental name and approach of producing naphtha in 
Algeria, shipping the naphtha to Puerto Rico and shipping 
the bottoms to various smaller refineries in Euorpe as 4 
transportation savings. 

Q Do you recall anything else that Mr. Conn said 
in the meeting? 

A I recall that Mr. Conn admonished me to work 
on the refining portion of the project and for Mr. 
Fischbeck to handle the petrochemicals. 

Q Did Mr. Fischbeck say anything? 

A I don't recollect in the meeting, but immedi- 
ately following the meeting, as we left Mr. Conn's office, 
I recall him saying two things. 

One is that, "You are kicking a dead horse," 
and the other was that he would be traveling abroad and 
would not be able to work on the project for several 
weeks. 

Q Well, what did you, Mr. Waldby, next do with 
respect to this project? 

A I sought approval from Mr. Conn to go to 


Bartlesville in order to advise our management of two 
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projects: 


smeaeege nents aan eee ee 


One, in advance of receipt of German visitors 
with regard to the German refinery and the other to describ? |. 
the Tri-Continental concept of distilling crude in Algeria, 
taking the naphtha to Puerto Rico, taking the bottom 
product to European refineries. 
Q Well, did you in Bartlesville, after August the 


14th, have some meetings there? 


A Yes, sir. 
Q With whom? 
A The date, to the best of my knowledge, was the 


15th of August; I met with Mr. Paul Parker in his office. 
Q Who else was present, if you recall? 
A No one was present; I'm relatively certain 


that no one else was present. 


Q Tell us as best you can what you said and what : 
Mr. Parker said. me 
A I informed Mr. Parker that as regards the 


German refinery that the economics did not look favorable. 
We had not yet met the principal and our economics at that 


time were only preliminary, but they were not favorable. 


8 Did you say anything with respect to the other 
project? 
A Yes, sir, I described to him the Tri-Continental, 
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project, the possibility of making more than 50 per cent 
chemicals from naphth in Puerto Rico along with the other 
facets of the project. 


Q How long did this discussion with Mr. Parker 


I should estimate from 45 minutes to an hour. 

Q Do you have any further recollection of it or 
what took place thereafter? 

A Mr. Parker asked me to come with him to 
Mr. W.W. Keeler's office, which was close by, and to give 
to Mr. beatae ahd status of the projects with particular 
reference to the German projects since our visitors were 
calling on us in Bartlesville that weekend. 

Q Did you thereafter have a discussion with Mr. 
Keller? 

A I did, with Mr. Parker present. 

Q Was anyone else present? 

A At the latter part of the conversation -- and 
this was towards the end -- Mr. Tom Cubbage, vice-president 
of the chemical department, and accompanied by some other 
gentleman whose name I do not remember, came into the 


office. 


Q Do you recall anything that you said at that 


time in that meeting? 
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2 THE COURT: Can't we stick with Puerto Rico 

3 on this inquiry? 

4 Q With respect to the Tri-Continental program that 

° you have referred to. 

6 A I was quite enthusiastic about the -- 

7 Q What did you say, Mr. Waldby? 
mM 

6 A I told Mr. Keeler that it was my belief that 

9 we could make a large volume of petrochemicals from naphtha 

10 if we brought naphth rather than crude oil into Puerto 

il Rico and that we would have an advantage in European , 

2 refining if we yielded only distillates and fuel oil 

18 there because they were in demand and naphtha was not. 

14 I also told Mr. Keeler ehat this was only a 

15 concept and that a great deal of work would be required 

16 in order to examine it exhaustively. 

u Mr. Keeler at that time authorized me to take 


whatever number of people was necessary in order to work 


on the project. | 


Q Did you en through August 1963 to work on 
21 the project? 
= A I did. 
8 Q Did you limit your work to the refining aspects 
a as Mr. Conn had indicated to you? 
3 A No, sir, I did not. I worked on the entire 
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project. 
Q Were any Phillips personnel assigned to assist 
you? 
A Yes, sir. The principal assistants were 
David Blaker and Richard Berger. 


Q I show you, Mr. Walaby, Exhibit D-137 for 


identification and ask you if you can identify that 


document? 
. Yes, sir, I can. 
-Q What is it? 


y 
7 


‘A It is a notification of job assignment, dated 
\ 
August 19, 1963, which describes the work as a feasibility 
study of Algerian crude processing, including Puerto Rico 
petrochemical complex and European refineries with 
location, Algeria, Puerto Rico, Europe. 
Q Did you receive acopy of that notification of 
job assignment, Mr. Waldby, at about the date it bears 
of August 19, 1963? 
A I did. 
MR. MacCRATE: I offer D-137 in evidence. 
MR. MARKS: No objection. 


THE COURT: Received. 


(Exhibit D-137 was received in evidence.) 
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Q Did other persons work on this project en, 
August and September 1963 in addition to Mr. Burger and 
Mr. Blaker? . 

A Yes, sir? 

Q Can you describe the various peopoe that were 
involved by departments or in some other way? 

A Members of -- I am sure I cannot remember all 


of them -~ but members of the controller's department. 


I spoke to Mr. Hinkle who was the controller of the company 


in order to obtain the services of Mr. Akright. 
Q Mr. Waldby, perhaps in lieu of laboriously 
recounting, I show you Defendant's Exhibit i139 -- 
MR. MARKS: May we approach the side bar? 
THE COURT: Yes, please do._. 


(At the side bar.) 


3 


MR. MARKS: This exhibit as far as I can tell 
is just a list of names and with no indication of what : 
they did and how long they did anything. I don't see 
what the relevance is and I cbject. 

THE COURT: What is it offered to show? 

MR. MacCRATE: It is offered to show the 


devotion of manpower to the development right from the out~- 


set of a new project by Phillips. 


os = 8@ee © S&S 


THE COURT: That is the Algerian project. 


yg se 
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MR. MacCRATE: This is the Puerto Rican project, 
the way it was developed as a project within Phillips. 
THE COURT: This witness began in August rae 
MR. MacCRATE: But I want to show the work 
actually done. 
THE COURT: He may testify as to the number of 
people who were working with him and I will take it D-139. 
Please expedite it. 
(In open court.) 
BY MR. MacCRATE: 
Q Can you identify Defendant's Exhibit 139? 
A Yes, sir, I can. 
Q What is the document? 

A The document lists a number of people who have 
contributed ta the Algerian project in the past few weeks. 
This was evidently prepared in September of 1963. 

Q Did you have a copy of that at or about the 
time it was prepared? 
A I did, yes, sir. 
MR. MacCRATE: I offer it in evidence. 
MR. MARKS: I believe your Honor ruled on that. 
THE COURT: I will take it merely to show the 
number of persons who worked at least some time in connec~ 


tion with the Algerian project. 
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Is that what it shows? 
THE WITNESS: Yes, sir. 
THE COURT: Just to show the number of people. 
(Defendant's Exhibit 139 for identification 
was received in evidence.) 
MR. MacCRATE: Also, your Honor, the seven 
departments that are enumerated. 
THE COURT: All right, seven departments. 

Q Mr. Waldby, did this project that you have 
described come to be identified within Phillips as the 
PEA project? 

A Yes, sir. 

THE COURT: We already heard that from Mr. 

Q What was the size of the PEA project in your 
initial analysis? 

A It involved the receipt of 300 barrels per day 
cf Algerian crude, the shipment of 100,000 barrels a day 


of n=phtha to Puerto Rico and tne balance of something 


less than 200,000 barrels a day to five identical refineries 


in Europe. 
Q Did you have a feasibility study prepared with - 
respect to the project of that size? 


A I did have. 
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Q When approximately was that feasibility study 
completed? 

A On or about September 5th. 

Q What were the conclusions that yOu reached? 

A The conclusions that were reached were that 
the investment was much more than PhilLics wished to engage 
in at that time. It was a figure of approximately $360 
million without regard to money spent on marketin invest- 
ment. 

There was another problem and that was that 
THE COURT: Couldn't we just cut this down? 
Did the study show it was not feasible? 
THE WITNESS: At that volume, yes, sir. 
THE COURT: Let's go on to something elise. 

Q What was the next step taken, Mr. Waldby? 

A Mr. Parker instructed me to have the size of 


the project to involve 150,000 barrels of crude and 50,000 


bacrels of naphtha in Puerto Rico and a study continued on 


that basis. 

Q Mr. Waldby, I show you P-217 and ask you if you 
can identify that document? 

A It seems to have a page missing. There is no 
signature. This is the first page addressed to Mr. Parker 


and not a second page. 
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MR. MacCRATE: I will return to that, your 
Honor. I have been unable to locate our copy of it. 

Q Plaintiff's Exhibit 217 you recognize as being 
the second study report that you prepared after the 
initial feasibility study? 

A I'm sorry, I don't recognize the document from 
the number. 

Q The document that I just showed you? 

With the page missing? 


With the page missing. 


A 
Q 
A Yes,-sir. 
Q 


That was a study of the Algerian-European- 
Puerto Rican project done in September 1963? 

A Yes, sir, that is true and it alluded to the 
preliminary study of the 300,000-barrel level and completed 
the study at the 150,000-barrel level. 

Q What was the conclusion of the second report? 

A I should say that the conclusion was that if 
management looked with favor on the project that it must 
require a great deal more study in order to make the 
economics definitive because In this study cost estimates 
were very rough, they were not of investment quality. 
Some of the chemical processes on there were only best 


guesses. 
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Market surveys had not been made as to prices 
which could be anticipated on certain of the petro- 
chemicals so it was a study which involved an enormous 
amount of work but only brought to the attention of the 
management the potential for doing a great deal more work 
to determine whether or not it was economical. 

Q What happened next? 

om On approximately September 26 I had an oppor- 
tunity along with others of my colleagues in the supply and 
development division to present status of various projects 
tothe executives of Phillips Petroleum Company among whom 
were K. S. Adams, Mr. Stanley Learned and Mr. W.W. Keeler. 

At this meeting I described other projects 
but I spent approximately an hour in summarizing the 
exhibit to which you have referred and asking management's 
approval to go further. I was naive in the approach 
and stated at the conclusion that we would go forward 
unless we were stopped. 

MR. MacCRATE: I propose to offer in evidence 
but not read Defendant's Exhibits 142, 143, 144 and 145 and 
omit questioning the witness with respect to them unless 
there is sone objection. 

MR. MARKS: I have no objection to any of them. 


THE COURT: Thank you. They are received in 
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evidence. 
(Defendant's Exhibit 142 through 145 for 

identification were received in evidence.) 

Q Did there come a time in the fall of 1963, 
Mr. Waldby, when another Phillips employee was given 
special responsibility in the PEA project? 

A There did. 

Q When did that occur and who was the individual? 

A A letter from Paul Parker, vice-president of 
the international department to Mr. C. C. Tate, vice- 
president of the refining department, asked for the 
services of Mr. Gordon Alla>, a processing engineer, for 


about 90 days to work full time on the PEA project. 


Q Mr. Waldby, I show you Defendant's Exhibit 149 


for identification and ask you -- I will show the original 
copy which is a little easier to read “- and ask you if 
that is a letter of Mr. Tate to which you referred? 

THE COURT: Is there any dispute about that, 
that Mr. Allan worked on this project? 

MR. MARKS: No objection. 

THE COURT: Why don't you state the date for 
rhe record? 

MR. MacCRATE: There is handwriting on it -- 


THE COURT: Just tell us the date when Mr. 
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Allan came aboard on this project. 
MR. MacCRATE: October 23rd, 1963, your Honor. 
HE COURT: So stipulated? 
MR. MARKS: We have no objection. 
THE COURT: All right, October 23rd. 

Q Mr. Waldby, how was the work divided between 
you and lir. Allan during the ensuing two months? 

A Mr. Allan was advised in the memorandum to 
coordinate his work with me and I received a portion of 
the memoranda which he sent in connection with the project 
and a portion of the answers to those questions posed. 

I met with him one or more times during that 
period. 

Q Do you recall a meeting with him in New York 
in October of 1963? 

A I have refreshed my recollection with documents 
that such a meeting was held on October 31 attended by 
Jack Coan, C. W. Wolff, Willis Barber, J. G. Allen and 
myself. 

Q Who was C. W. Wolff? 

MR. MARKS: May we establish whether the witness 
has any independent recollection apart from the documents? 
THE COURT: Well, yes. As I understand 


they had a meeting. I suppose they had a lot of meetings. 
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Do you remember this meeting? 
THE WITNESS: No, sir, I do not. 
Q You do not remember meeting Jack Coan at that’ 
time, is that your testimony? 
A I do not remember the meeting at all. 
Q Mr. Waldby, it has been stipulated that you sent 
a memorandum to Mr. Coan, J-41, to which was attached a 
memorandum that you had received from Mr. Conn. 
In that stipulated exhibit your memorandum to 
Mr. Conn, there is a reference to an inquiry from Mr. Coan 
regarding his remuneration? 
A Yes, sir. 
Q What conversation, if any, can you recall with 
Mr. Coan with respect to compensation.and remuneration? 
MR. MARKS: I'm just a little unclear. My copy 
doesn't have any reference -- yes, I am sorry. 
A I have a recollection of negotiation with Mr. 
Coan at that time, a figure for remuneration was arrived 


at but I have - 


you fix the place -- 


MARKS: The witness should be permitted to 


MarCRATE: I was just trying to fix tne 


tiue and place. 
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THE COURT: When was this? 


THE WITNESS: It was I believe in November 


Where dia it take place? 
It took place in my office. 
On lower Broadway? 
Yes, sir. 
Here in New York? 
Yes, sir. 
Q Who else was present as best you can recall? 
A I believe that only Jack Coan and I were 
present when he mentioned that he would like to take up 
the subject of remuneration. But it was not discussed 
in any detail or concerning what he would do or what the 
amount was at that time. He wished to take it up with 
management. 
Q Did you have any further conversation with him 
at another time? 
A Yes, sir, I did. 
Q Can youu fix the time and place? 
A It was some time shortly prior to November 22 
in my office. 


There were three people present, Mr. Stanley 


Learned, Mr. Jack Coan and myself. 
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Q Tell us as best you can recall what each one 
of you said? 
A Mr. Coan recited -- 
MR. MARKS: I object to this. 


THE COURT: Sustained. 


You can't answer. M@ will frame another 


question. When I rule sustained you can't answer. 
THE WITNESS: Yes, sir. | 
Q Mr. Waldby, can you recall anything that you 
said at that meeting? 
MR. MARKS: I object. 
COURT: Same ruling. 
yeu recall anything that Mr. Coan said at 
that meeting? 
MR. MARKS: I object. 
THE COURT: Same ruling. 
Gentlemen, will you approach the side bar, 
please? 
(At the side bar.) 


THE COURT: Isn't this hearsay of the purest 


MR. MacCRATE: It is like so much of the con- 
vexsation that we havo in the record her, your Honor, 


where we are going back so many years trying to piece 
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together a story. 

THE COURT: I will permit this witness to 
testify as to how much he paid Coan. I assume this 
conversation eventually resulted in some agreement on the 
part of Phillips and Coan as to how much Coan was to be 
paid and what he was directed to do. 

I have taken a great deal of hearsay at the 
behest of both sides in this litigation but I think we do 
come toa point where when an objection is actually made, it 
has to be sustained. 

MR. MacCRATE: Very well, your Honor. 

(In open court.) 


(Continued on next. page.) 
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Q Mr. Waldby, it has been stipulated that J-42, 
a letter from J. P. Coan, addressed to you, dated November 
22, 1963 was sent to you, and is that your Signature that 
appears under the word “Accepted”? 


A It is a copy of my signature, yes, sir. 


Q Did this follow after the meeting with Mr. Coan 


to which you referred? 
Rs Yes, sir. 
Q Did you receive any authority from any officer 
of Phillips to sign the document? . 
A Yes, sir. 
Q From whom? 
A Prom Mr. STanley Learned. 
Q Mr. Waldby, I show you D-159. Can you identify 
that document for us? 
A It is a memorandum to Mr. T. R. Holland from 
me, out lining my activities over a period of time. 
MR. ; That's already in, your Honor. 
THE COURT: If it’s already in evidence -~- 
Q Mr. Waldby, can you tell us the circumstances 
under which that memorandum was prepared? 
A I can only say that there is a discrepancy in 
the. date that I left for Bogota, Colombia on November 23rd, 
wk chee this memorandum is typed as of November the 26th. 
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Q And the matters enumerated in the memorandum 


are what type of matters? 


A One has to do with an agreement with -- 
Q No. 
Type of matters, pardon. 
A promoters agreement with -- 
No, let me clarify my question. 
A Yes sir. 
Q You were going to be absent from your office 
for a period of time. 
A Yes, sir. 
Q And prior to your departure, did you prepare 
a list of the matters that might come up in your absence? 
A Zr did. Solon 4 
Q And I think a list indicating those matters? 
A Yes, sir. 
Q Were you asking Mr. Holland to take any action 
with respect to the items enumerated in the memorandum? 
A. I note here that “Will you please advise Claude 
Trotter of this matter" with relation to one item. 
Q Well, were you expecting Mr. Holland to take 
substantive action with respect to any of these matters? 
A I was not. 


Q Mr. Waldby, do you know if Mr. Durand and 
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Mr. Diaz-Hernandez visited Bartlesville early in December o! 
1963? 
A ‘63? To the best of my knowledge they did not. 
Q Well, did there come a time in December of 1963 
when anyone from EDA visited Bartlesville? 
A Mr. Diaz-Hernandez was there around the middle 
of the month. In the time period of December 16th and 17th. | 
Q For what period were you in Bartlesville 
during December of 1963? 

A I was there overnight on the second. I 
traveled to Bartlesville on the llth and stayed until the 
17th when I returned to New York. I was in Bartlesvilte 
overnight on the 19th. I went to my parents' home town of 
Sweeney on the 20th. I returned to Bartlesville on the 
afternoon of Christmas Day, December 25th. 

I stayed in Bartlesville uncil the 27th, at whic 

time I returned to Sweeney. That's the December portion. 


Q With respect to the period in the middle of the 


month, which I believe you identified as December lith to 


December 17th -- 

A Yes, sir. 

Q Incidentally, have you had an opportunity to 
refresh your sedeliaekion by reference to records from that 


time? 
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A I certainly have. 

Q What can you tell us of your activities in 
Bartlesville between the llth of December and the 17th of 
December with respect to the P.E.A. project? 

A My principal activity was to participate in 
the deliberations and the drafting of a letter proposal 
from Mr. Learned to Mr. Durand with regard to the Puerto 
Rico petrochemical cwisaek: 

Q Can you recall any specific meetings, giving 
us who was present? 

A I recall a specific meeting chaired by Mr. 

W. C. Hewitt, who had only at about that time named vice 
president of the international department, and R. E. 
Elliot. a 9g | 


Q Is Mr. Hewitt still alive? 


No, sir. (No, sir. 


Q R. E. Elliot? 
A 


R. E. Elliot and Dick Berger. My most specific 
recollection of the meeting is that to be included in the 
proposal was the amount to be spent for the petrochemical 
facility. It had been -- 

Q - Is this in Puerto Rico? 
A In Puerto Rico. 


It had been cost estimated at 49,000,000, and 
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were to use that figure when Mr. Hewitt asked Mr. Berger 

of thei engineering department whether or not it could 
possibly be built for any less than the 49,000,000, and Mr.. 
Berger said that there was a possibility of it being built 
for as little as 45,000,000. 

And so I remember that Mr. Hewitt caused the 
$45,000,000 figure to be adopted as to what we would obli- 
gate to spend for the core chemical facility itself. 

Q In addition to Mr. Diaz-Hernandez, to whom you 
have referred, were there any other visitors in Bartles- 
ville that you can recall during this period? 

A Yes, sir, Mr. Jack Coan was there. 

Q Did you see Mr. Coan and Mr. Diaz-Hernandez 
while they were there? rahe 

A Yes. 

Q Did you have any personal meetings with one or 
both of them? 

A I cannot recall them all. I had breakfast with 
Mr. Coan and Mr. Diaz-Hernandez. 

Q Can you identify the date of that breakfast? 


A It was either the. 16th or 17th of December. 


Q You indicated that you left Bartlesville on 


the 17th. 


A On the 17th, yes, sir. 
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And to where did. you travel? 

A To New York City, on the occasion of a 
Christmas party for the supply and development division 
that night. 

Q Do you recall with whom you traveled to New Yor 
on that occasion? 

A No, sir, I do not. 

Q When did you next return to Bartlesville? 

A I believe that I spent the night of December 
the 19th in Bartlesville and proceeded on the 20th to 
Sweeney, Texas. 

Q And you have indicated that you were then back 
from the night of Christmas, the 25th, until the 27th? 

At which time I again returned to Sweeney. 


Did you thereafter travel to San Juan, Puerto 


I did. 
Just tell us directly how you made the trip, 
what was your movement? 

A My wife and I flew from Houston, Texas to 
Bartlesville. We flew with others by company aircraft to 
Miami, where we joined Mr. and Mrs. Martin Friedman, and 
flew by commercial aircraft to San Juan, Puerto Rico. 


Q Can you tell us what materials your party took 
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with you to San Juan at that time? 

A We took two briefcases of materials, and I canna! 
enumerate them all, but among them were slides by means of 
which Mr. Hewitt was to make a slide projection outlining 


the overall activities of Phillips, and among them were two 


brochures with a covering letter to Mr. Rafael Durand for 


delivery to him. 
| Q Two different brochures or two copies of the 
same brochure? 

A Two copies of the same brochure. 

Q Were you aware at that time that that brochure 
which you carried with you contained two sentences in its 
introduction copied from an earlier brochure? 

MR. MARKS: I object to the form. 

THE COURT: Overruled. Was he aware at that 
time that they were copied from another exhibit? That can 
be asked. 


A lot more than two sentences, your 


THE COURT: At least two. Let's find out if 
he was aware of it. 
A I was not. 


Did there come a time when you were informed 
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Yes, sir, there did. 
Would you tell us when, where and how? 


It was in early 1966, Mr. Jack Coan told me 


MR. MARKS: I object to this; conversation, 
hearsay with a dead man now. 

THE COURT: I'm going to overrule any objection 
based on the dead man. However, I think the witness will 
be allowed to answer this particular question since this 
issue has been opened up in the case. 

A Mr. Jack Coan told me that there was identical 
language between the Phillips brochure and a Prudential 
brochure. 

THE COURT: This was when?_ . 


THE WITNESS: This was in early 1966. 
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Q Can you fix the date any more precisely than 


that, Mr. Waldby? 
A It is my believe that the date was February 
‘14th of 1966. 
THE COURT: And the place? 


THE WITNESS: And the place at Bartlesville, 


Oklahoma. 


Q Did you thereafter ascertain the basis of 


Mr. Coan's statement? 


THE COURT: I don't know that I understand 


that question. 


Q Did you know at that time the basis for Mr. 


Coan's statement, Mr. Waldby? 


A. I'm not sure that I understand the question 


either, Counsel. 


3 


THE COURT: That makes two of us. 
Q Did you, at or about that time, verify the 
accuracy of Mr. Coan’s statement? 
A I did not. 
Q When did you first do that? 
A When -- 
THE COURT: Could you just give us a time, 


please, a year? 


Ss eesewertes S& 


THE WITNESS: Yes, sir. I believe during the 
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latter part of 1972, following my deposition. 
THE COURT: All right, that's enough. 
THE WITNESS: Yes, sir. 

Q Mr. Waldby, at the meeting in San Juan, in 
early January 1964, was there any discussion of the 
brochure that you had taken with you to San Juan? 

A I am sure there was discussion, but I have no 
memory of any specific discussion. I do know that we 
were asked to revise the brochure. 

MR. MARKS: Objection. 

THE COURT: Well, I will permit him to finish 
his answer. 

MR. MacCRATE: Did that answer stand? 

THE COURT: Yes. I will iet that answer 
stand. He was asked to revise the brochure. 

Q _By whom was the request made to revise the 
brochure? 

A By both Mr. Stanley Learned and by Mr. 

Rafael Durand. 


MR. MARKS: Can we get a where, when, who was 


THE COURT: You will have a chance to cross- 
examine him. I thought Mr. Learned had already testified 


that he had asked him to revise it. 
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Q Do you recall any instructions that you received 
at that time in that regard? 

A Simply that I was to work with Sam Van Hyning 
with regard to stncusisiats which were desired by the Economic 
Develop Administration and proposed to go to Puerto Rico in 


order to do so. 


Q Mr. Waldby, did you ecenetea report of your 
visit to Puerto Rico in the beginning of January 1964? 

A I did. 

Q For whom did you prepare it? 


For Mr. Miller Conn. 


Q ipa you prepare it at his request? 
A 


Yes, sir. 
Q Was it prepared in the regular course of your 
responsibilities at that time? 
A It was. 
MR. MacCRATE: I would offer D-169 in evidence. 
MR. MARKS: No objection. 
THE COURT: It will be received in evidence. 
(Exhibit D-169 was ceuuiewa in evidence.) 
Q. Mr. Waldby, after the visit to San Juan did 
there come a time when you actually worked upon preparation 
of revisions to the brochure? 


A Yes, sir. 
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Q I show you D-170 and ask you if you can 
identify that handwritten document? 
I show you the original handwriting so that-.you 
may examine that. 
A It is my belief that this work was done by 
Graham Renberg with the exception of the last page which 
is in my own handwriting. 
Q Graham Renberg was someone working with you 
at Phillips at that time? 
A He was. 
Q And the last page is in your handwriting? 
A Yes. sirs : 
MR. MARKS: Your Honor, may we approach the 
bench? ‘oe 
THE COURT: I am going to take a brief recess 
at this time. 
Members of the jury, you may step out of the 
courtroom. 
(Jury left the courtroom.) 
THE COURT: Perhaps you would step out also. 


(Witness left the courtroom.) 


MR. MARKS: I am going to object to that 


document, except for his own handwriting that he can 


identify. 
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I have no objection to that page. 
THE COURT: Isn't it in the pretrial list? 
Is its genuineness really in dispute? 

MR. MARKS: I will say this, Judge: 

It is the first time that I knew that the rest 
of the document was written by somebody else. 

THE COURT: Where did this pore from during the 
pretrial discovery? 

MR. MacCRATE: It was proeuced, your Honor, 
from the Phillips files and the handwriting of the first 
10 or 11 pages is that of Graham Renberg and the last page 
is of Mr. Waldby. 

THE COURT: Don't we have the final revised 
copy of the brochure in which this is merged? 

MR. MacCRATE: We do, indeed, your Honor, and 
this shows the movement from January 2 to Februar, 7th, 
February 7th being the date of the new brochure. 

THE COURT: And they are both in evidence, 
the first one and this one? 

MR. MecCRATE: Yes, sir. 

THE COURT: I don't know why it shouldn't be 


If you will give me any reason I would enter- 


MARKS: The only reasons I have are two~ 
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First, the document doesn't have any date 
would connect it up so we could have some -~ 

THE COURT: That is a proper matter for 
cross-examination. 

MR. MARKS : The sence reason is that the 
witness can't identify anything but the last page. 

THE COURT: Well, its authenticity is not i 
issue. This paper is listed in the pretrial order. 

MR. MARKS: I don't dispute that it is fron 
Phillips files. 


THE COURT: And pertains to this project, and 


it shows on its face it was generated some time after the 


great big flight where all these fellows .and their wives 


took a plane from some place to some place, and then they 
deplaned at Miami, and they met Mr. Friedman and they took 
a commercial air flighs to Puertce Rico. 

Don't you think the jury gets tired of all that 
detail? I do. I must have heard about that flight 
about four times. They all took their wives. Their 
wives are experts on petrochemicals. 

Please let's move this trial along. 

MR. MacCRATE: There will be no further 


reference to that. 
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Mr. MacCrate, but it seems to me it gets so detailed and 
so repetitious. If it affects me in this fashion, don't 
you think all these jurors got tired of hearing about it? 


They made little whoopie tours out of it. 
What significance does that have? And why do 


you insit on telling us about it? We must move. 


MR. FARRELL: Your Honor, I have one other 


I was talking to Mr. MacCrate and I have now 
received our proposed jury instructions which I would 


like to submit. 


Mr. MacCrate asked whether we should exchange 
them at this point, and I said I did not know, and that I 


ould ask the Court. 
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THE COURT: Off the record. 


(Discussion off the record.) 
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(Jury present.) 
THE COURT: Exhibit 170 is received in 
evidence. 
(Defendant's Exhibit 170 for identification 
was received in evidence.) 
MR. MacCRATE: I will read to the jury just the 
first and last page. 
(Exhibit read from.) 
BY MR. MacCRATE: 
Q Mr. Waldby, it has been sttipulatec that 
a new brochure, J-50, was prepared By Phillips. 
MR. MARKS: I object to the characterization. 
THE COURT: All right. It has been 
stipulated that particular exhibit number was prepared 
by Phillips. 
o Can you fix the date whenthe preparation of 
that document was completed, approximately? 
A Yes, sir. It was completed around February 
7 of 1964. 


Q Mr. Waldby, it has further been stipulated 


that this brochure accompanied the application to the 


Interior. Department in May of 1964 and that thereafter was 


a public hearing on the 3lst of July, 1964. 


seeenk & & G&G 


Did you attend that hearing? 
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I did. 


Did you appear as a witness? 
A I did. 
Q I show you a blown-up copy of J-54, a stipulated 
exhibit, and ask you if you can identify that exhibit? 
A May I hold it, please? | 
Yes, sir, as it describes, it covers the 
materials that we would be producing from the initial 
chemical operations, cert*«in volumes of certain chemicals 
and by-product motox fusl. 


Q Was this an exhibit at the hearing in July 


It was. 
we And is this flow chart which bears the notation 
Exhibit 1, the sane flow chart as cade in the brochure, 
J-50? 
T™* COURT: Is there any argument about this, 


whether it is the same? 


THE WiNESS: I have compazved it, your Honor. 


They are the sane. 


Q With respect tothe second page of Exhibit J-54, 
can you identify that as an exhibit that was used at the 
public hearing in July of 1964? 


A I car. These volumes of chemicals are the 
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same as those yielded in the first chart. 
Q What were coming out of the first chart? 
A Yes, sir. I don't know whether they match 
on line but the same volumes and the same materials. 
Q These two exhibits were presented at the hearing 
at that time? | 
A Yes, sir, along with giiterann’ documentation. 


(Continued on next page.) 
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Q Mr. Waldby, did you have any personal responsi- 
bilities with respect to the planning of the new facilities 
in Puerto Rico in the event that a quota was granted? 

A Yes, sir, I did have. 

Q And when were those responsibilities assigned 
to you? 

A To be semeaete to your question, I was trans- 
ferred from the international department to the refining 
department i:. Bartlesvilie in about June of 1965, and 
thereafter I worked entirely on planning of the facility, 
the process engineering sa the facility in sia event it 
were to be built; if that is responsive to your question. 

Q I believe it is. And after the quota was 
granted, and the new company in Puerto Rico was organized, 


you were its first president, is that correct? 


pa 


A That's correct. 


Q And the facilities that are pictured on 


Plaintiff's Exhibit 237 and Exhibit 238 are located in 
what area of Puerto Rico? 

A Well, those are our facilities, aren't they? 
May I sin down? 

Q I will bring them a little closez. 


A I can't see that far. 


seeeetrRrs Ft &. 


You can stay on the witness stand, Mr. 
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I will bring them to you. 


THE COURT: As I understand it is already 


agreed that those are the facilities, is it not? 


THE WITNESS: Yes, I simply could not see from 
the stand. 

THE COURT: I understand that, but it has~. 
been agreed beforeyou came here that that is a picture of 
it. 

THE WITNESS: Yes, sir, those are the facilities 
and they are located approximately four miles from the town 
of Guayama and approximately ait south of the city of San 
Juan, across the island from San Juan. 

Q on the south coast?. 
A On the south coast, yes, sir, 

MR. MacCRATE: I have no further questions. 
CROSS EXAMINATION 
BY MR. MARKS : 

Q Mr. Waldby, when did you first come *o New York 
for PHillips? 

A I believe I arrived on the 2nd of June, 1963 
and went to work on June 3rd. 


Q sWhere had you been stationed for Phillips before 


I had been stationed for sixteen years at the 
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Sweeney refinery and prior to that for ten years less milit 
service at the Phillips refinery near Borger, Texas. 

Q So this was a promotion for you to come to New 
York in June, 1963, this was the big time? 

A It was a promotion for me, yes, sir. 

Q And you looked forward with anticipation to you 
new duties which included what responsibilities? 

A . I'm not sure I followed the question. 

Q . What were your new responsibilities going to be 


in New York in this promotion that you just had received? 


A I was to work on the development of, primarily 


of refineries outside the continental United States. 

Q You were assigned to thr ‘international departme 
of Phillips? 

A Yes, sir. 

Q And prior to that time you had been working on 
domestic projects, is that right? 

A Yes. 

Q In Texas? 

A On domestic projects, yes, sir. 

Q When was the first time that you heard anything 
about a Phillips proposed project in Puerto Rico? 

A To the best of my knowledge it was on August 


the 7th or 8th of 1963. 
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Q At that time, August 7th or 8th of 1963, Mr. 
Waldby, had you ever had anything to do in any manner with 
a presentation to any government.agencies for an applicatio 
for an oil import quota? 

A No, sir. 

Q You didn't know anything about that at all? 

A No, sir. 

Q Had you ever prepared a brochure for submission 
to the Department of Interior in any way? 


A No, sir. 


Q Had you ever been to Puerto Rico? 


A No, sir. 

Q Do you knox. anything about Puerto Rican 
facilities? Petrochemical facilities; at that time?-. 

A Very little. 

Q Who was the,-person that you met with at PHil ip 
in August 7th or 8th, 1963? 

A In what regard? 

Q With regard to the Puerto Rican project. 

A Mr. Miller Conn. 

Q Mr. Conn advised you, did he not, sir, that he 
had been down to see Mr. Chpman the day before or the same 
cay, is that right? 


A That is my understanding, yes, sir. 
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Q And that he brought back with Mr. Chapman a 
document, is that correct? 
A Yes, sir. 
Q And that document you have identified as 
Plaintiff's Exhibit 215, is that correct? 
Didn't you testify on direct -- 


THE COURT: He did. Let's go on to something 


A Yes, sir. I just can't keep track of numbers. 
Q Mr. Waldby, I took your testimony in this case 
prior to trial. Do you remember that? 
A Yes, I do. - 
Q And do you recall that I showed you this very 
document? 
A Yes. e 
Q And you said that wei could not recollect whether 
this was what Mr. Conn had given you,isn't that right? 
A ‘Yes, that's true. 
Q And then you amended your testimony, did you 
not, sir? | 
A I did. 
And put in an affidavit, is that correct? 
Yes. | 


In your affidavit, sir, you stili did not say 
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that you could identify this document as the one being 
given by Mr. Conn, isn't that right? 

A Yes. 

Q So today, in 1976, sir, you are the first 
Phillips witness in nine years of litigation whose admitted 
ever seeing that document, isn't that right? 

A I really couldn't answer that question. 

MR. MacCRATE: Objection. 

THE COURT: Sustained. How could he know what 
the other witnesses have admitted? Let's go on to something 
else. 

Q Now, sir, this document was prepared by 
Prudential Oil, is that right? 

A I have no knowledge. ey 

Q You saw from the document that Mr. Conn gave 
you that there was a brochure application by Prudential Oil 
for an oil import quota, wasn't that right? The title 
was, “Request for Oil Import Allocation, Puerto Rico Oil 
and Petrochemical Company,” isn't that right? 

A That's what it reads here, yes, sir. 

Q Did you study the document that Mr. Conn gave 
you with regard -- 

A Yes, I have testified previously that I read 


everything which I was given with regard to Puerto Rico. 
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Q This was the only document, however, that Mr. 
Conn. gave you, isn't that right? It was the first document 

you had ever seen on Puerto Rico, is that true? 

A Mr. Conn gave me either with this document or 
in it a site study of puneee Rico, called "Ti Liang Site 
Study." . 

Q I show you what's been received in evidence as 
Plaintiff's Exhibit 223, which is a copy of the same brochu 
which was produced by Mr. Chapman, and I ask you if that 
document refreshes your recollection as to the additional 
study that yor. said was attached to *he material that Mr. 
Conn gave you. 

A Yes, this is evidentally a copy of the Ti Liang 
report. ' ae ae 

Q Together with the rest of the Prudential 
brochure? 

A I haven't examined it, but I will be glad to 
if you'd like. 

Yes, sir. 

Q This brochure that you examined or studied in 
August 1963 reflected the fact and you knew at thattime, did 
‘you not, sir, that Mr. Shippe> was supposed to: be chairman 
of the board of the proposed corporation and that it was 


to be managed by officers and directcrs if Prudential Oil, 
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isn't that right? 
A The document so states. 
Q In addition to that, sir, you also were concern 
with the financing of the project, were you not, how much 
it was going to cost to pet up the refinery and so forth? : 
A I was concerned with the economics. I had ace 
Q With regard to the economics, sir, in this 
document, didn't it indicate that the Prudential Oil manage- 
ment was going to receive 27-1/2 percent of the equity of this 
project for putting it together and getting the oil import 
quota; wasn't that in the document too? 
A I would have to examine it for that fact. I 
will examine it or you may show it to ie. 


Q It shows that 4,000,000 shares were going to 


management out of a total of 15,000,000 shares to be issued 


for the project. 

PN It says nothing about “given," does it? 

Q Well, sic, it says that 11,000,000 shares are 
going to be offered to the public at $l a share. bringing 
in a total of $11,000,000 in capital; is that correct? 

MR. MacCRATE: The document speaks for itself, 
your Honor. | 

THE COURT: It does. He is merely being asked 
what he understood at the time that he first examined it in 
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August of 1963. 

Q Well, did you ask Mr. Conn, “Isn't ‘this study 
of another oil company for the same project? What am I 
doing with it?" 

A No, sir. 

Q Wasn't the first thing that. Mr. Conn told wou 
about. this document was, "Keep this confidential," or words 
to that effect? | 

A Words to that effect, yes, sir. 

Q Had Mr. Conn ever previously, in your dealings 
with him, or ever subsequently told you to keep any document. 
that, he gave you confidential? 

A I do not remember any previously. I do remember 
ene admon.shment subsequently, yes. ~~~ 

Q When was that? 

A When t left a copy of an executive committee 
letter of authorization with a government official in 
Bogota. 

Q Did you ask Mr. Conn why you were supposed to 
keep this document confidential? 

A No, sir. 

Q Did you ask Mr. Conn what you were supposed to 
do with this document? 


A No. 
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Q Did Mr. Conn indicate to you that the purpose 
of your using this document was in helping Phillips get an 
oil import quota? 

A I do not remember him so stating, no. 

Q Didn't you have that understanding sir, that you 
were going to be getting an oil import quota for this Puerto 


Rican project? 


A We intended to get quota for a petrochemical 


project in Puerto Rico, yes. 


Q And yo: were going to help on that? 
A ; Yes. 
Q And you had never had anything to do with that 


or any subject like that before in your life, had you? 

A Sure hadn't. aa 

Q And the first thing he gave you was Seshonbtes ts 
brochure to prepare this, isn't that right? 

A My understanding of my assignment was of a 
technical nature, to begin with, and I knew nothing about the 
preparation of a subsequent brochure. It was to find a 


feasible way to produce petrochemicals in Puerto Rico at 


better than fifty percent yield. And that is the task I 
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Q Didn't you discuss with Mr. Fischbeck the 


concept for such a project? 

A I had very little discussion with Mr. Fischbeck 
concerning the project. 

Q Did you have any discussion with Mr. Fischbeck 
concerning the use of naphtha as the charge feedstock for 
the project? : 

A Yes, certainly that was mentioned in our Monday 
morning. | 

Q Right at the beginning of August when you first 
got involved? 

A In the early part of August. 

Q Did Mr. Pischbeck tell you what he testified 
here, that he, Mr. Young and Mr. Shippee discussed with 
him back in April or May of 1963 the use of naphtha as 
a charge feedstock for this project? Did he tell you 
that? 

MR. MacCRATE: Objection, your Honor. 
THE COURT: I will sustain an objection to the 
form of the question. 

Q Did he tell you that he had conversations with 
Prudential Oil with respect to the use of naphth as a 
charge feedstock for the project? 

A I have no recollection of such a statement. 


- 
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Q But didn't he tell you that he had been having 
his conversations with Mr. Shippee and Prudential Oil? 

THE COURT: Mr. Fischbeck. 

A Not at that time, no. 

Q Didn't you know Mr. Fischbeck in fact was 
listed as an operating officer in the Prudential brochure 
for the same project that you were working on? 

MR. MacCRATE: Objection. 

THE COURT: I will overrule the objection if 
that is what it indicates. 

MR. MacCRATE: It is not the same project. 

THE COURT: That is for the jury to consider. 

I will overrule the objection. 

THE cee: Will you repeat the question, 
please? 

THE COURT: Reframe the question. 

Q Were you aware of the fact that Mr. Fischbeck 
was named or his name appeared in the brochure of Prudential 
for the petrochemical project as vice-president of 
ope4ations? 

THE COURT: Was he aware in August 1963? 
MR. MARKS: That is correct. 


I was. 


Did you discuss with Mr. Fischbeck how come his | 
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name was listed as an officer of the Prudential Company 
that was going to run this petrochemical complex? 

A At some time. 

MR. MacCRATE: Objection, your Honor. Again, 
another misstatement.- He was not an officer of the 
Prudential Company. 

THE COURT: Well. that may be. I will sustain 
that objection as to form but he may be asked whether he -- 

Q Did you have discussions with Mr. Fischbeck as 
to how he came to be listed as an officer of the company 
that is described in this brochure, which is the first thing 
you got when you started to study the problems? 

A I cannot name the time or piace but ali that 
I remember hearing from Mr. Fischbeck was that he had not 


given permission for the utilization of his name in this 
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function. 
Q When did he tell you that? 
A -Z cannot fix the time or place. 
Q Was it within the last few years? 
A It was early in the project. 


Q Did Mr. Pischbeck tell you that he had 


** yeproduced or Mr. Holladnd reproduced 24 copies of 


Prudential's brochure as late as June 22, 1963? 
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4 ‘Certainly I do not recollect that at the time. 
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In the midst of this litigation in the last weeks I have 


heard a great many stories with respect to reproduction 
of brochures. 

Q Didn't you ask Mr. Fischbeck are we workivys 
with Prudential oil in this deal? 

BR No, I had no idea that we were working with 
Prudential oil in this deal. 

Q Did you ask him? 

A Not to my recollection, no, six. 

Q Didn't the name of Robert Anderson come “4p in 
your conversations with Mr. Conn sberet his meeting with 
Mr. Chapman on August 7, 1963? 

A I have no recollection of Robert Andurson being 
daabisond, no. 

Q Were you ever -~- 

A My understanding was that Mr. Conn met with 
Mr. Chapman. 

Q Do you know that that meeting came about as 4 
eee of conversations between Mr. Chapman and Mr. 
Anderson? 

A I have heard that alleged. 

THE COURT: r don't want to hear the witness .. 
examined about what he has heard since the lawsuit ore 


menced. 
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Direct your questions to the knowledge he had 
in 1963. 

Q In 1963, Mr. Waldby, didn't you know Mr. Anderso 
was associated with this project? 

A I had heard it rumored that "ir. Anderson was 
on retainer to Phillips Petroleum Company. Again, I 
don't know the time or place where I heard this. 

Q Didn't you know he was working on this Puerto 
Rican project with Phillips? 

A No, sir, I did not. 

Q Didn't you hear in 1963 there was discussion 
amongst Phillips officials about whether there was an 
obligation to Mr. Anderson in connection with this project? 

A _No, sir. —- 6 


after receipt of this brochure, si: -- 


Q 
A Yes. 
Q 


-- what specific concepts did you invent with 
regard to any //uerto Rican petrochemical complex? 
A I don't know that myself that I invented any. 
Q In addition to seeing Mr. Fischbeck listed as 
an officer of this company, didn't you also see a letter 
from Mx. Stanley Learned to Prudential Oil Corporation 
indicating that Phillips was going to caeeiet and assist 


Prudential Oil in the erection and development and operation 
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of a petrochemical complex in Puerto Rico? | 

A I would be glad to examine the text of such 
a letter. 

Q Do you have a recollection of having seen that? 

A Yes, I do. 

Q Wasn't that letter in fact included in 
Prudential's brochure, the first thing you got in connec~- 
tion with the project? 

A Such a letter was included. I will look at 
its contents. 

You wish me to read from the document? 

Q I just want to know whether you were aware of 
the fact that Mr. Learned's letter to Prudential, which 
says that Phillips would counsel with .Prudential and assist 
in the design, construction and operation of the proposed 
facility, was something that you were aware of in August 
of 1963? 

A Yes, sir. 


Q Did you make any inquiry of anybody at Phillips 


concerning the relationship of Prudential to Phillips in 


1963? 
A I may have. I have no recollection of it. 
Q Didn't you know in your conversations with 


Mr. Conn in August of 1963 that Mr. Conn was going to . 
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make a report and study with a view toward submitting a 
brochure application to the Department of the Interior 
for an oil import quota for the Puerto Rican project? 

A That is a rather long question. Will you 
repeat it, please? 

THE COURT: Frame another question. 

Q Didn't Mr. Conn tell you in August, August 7 
or 8 in 1963, that a study was goinng to be undertaken with 
a view toward submitting a brochure application ro rhe 
Department of Interior for a quota? 

A No, sir, not at that time to my ceuntiection. 

I was assigned -- I will not volunteer. 
Q I show you a document received in evidence as 
| J-40 dated August 8, 1963 which is a memorandum by Mr. 
Chapman's firm of a meeting with Mr. Conn. 


I ask you to study that document and see if 
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that doesn't refresh your recollection that you knew 


there was joing to be a brochure application for an import 


quota? 


MR. MacCRATE: What is the date of the document? 


MR. : August 8, 1963. 
THE COURT: Dees the use of the word brochure 


application causing trouble with this question? 


seeees € & 


THE WITNESS: With me, your Honor, I thought our 
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approach first was to the Puerto Ricans and thzt we were 
making a study of a worldwide project. Then following 
that we would see where it led. 

Q In fact, sir, Mr. Conn made a memorandum of 
tbis meeting with Mr. Chapman in which he stated that there 
was going to be a brochure application, isn't that right? 

THE COURT: What number is this paper the 
witness has? 
MR. MARKS: The one he has is J-40. 

A I note the mentioin of a quota and establishing 
a facility in Puerto Rico in general fashion. I am not 
aware of having seen this document before it was presented 
to me in 1972 on deposition. 

Q I show you a copy of a document ceceived in 
evidence as Defendant's Exhibit 136 which has been 
identified as Mr. Conn's memorandum of his meeting with 
Mr. Chapman and ask you whether that refreshes your recol- 
lection that from the very beginning there was going to be 
a brochure application for presentation to the Department 
of the Interior? 

A This memorandum so states. 

Q Does this refresh your recollection that in 


or about August 1963 you were aware of the facts contained 


in that memorandum? 
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A If I may read from it, my work to which I 


was assigned was in developing a further interest in 


determining whether or or not there was further interest. 


Q In that connection you supervised or had 
headed up a study of the use of Algerian oil, is that 
correct, in connection with this projec:” 


A That is correct. 


Q That long list of names that Mr. MacCrate showed 


you with regard to people who worked relates to people 
who worked on the Algerian project, is that correct? 


A It was on what we called the PEA project, 


Puerto Rico-Europe-Algerian project, yes, sir. 


Q In fact, most of that work was discarded, isn't 
that right, because it was decided not to go forward with 
any -- 

A Certainly most was not discarded. Much of 
it ‘formed the basis for our presentations to the Department 
of the Interior on July 31, 1964. 

Q By that time dyou weren't using Algerian oil 
in connection with your proposed project? 

A That is true. It is true but much of the 
work that had been done on chemicals, from naphtha was 
accomplished in those days of 1963. 


Q Wasn't there, Mr. Waldby, a great urgency about 
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the tasks that Mr. Conn had assigned you to in August of 
1963? There was a rush, a deadline to do some reports 
and report back to Mr. Chapman? 

A There were various deadlines set and few of 
them met, yes, sir. 

Q _ I show you what has been received in evidence 
as J-45 which is Phillips' brochure of January 1964 and 


ask you have you ever seen that document? 


A Yes, sir. 

Q You worked on that document, did you not, sir? 
A Yes, sir. 

Q Did some of the drafting work on it? 

A Yes, I did. 

Q That document contiined, did -it not, a present- 


ation that was made to Mr. Durand by Phillips in January 
1964 of Phillips' concepts for this project; is that 
correct? 

THE COURT: We all know that, let's go on to 
something else. Let's not waste time with things that 
the jury heard. 

Q This document was widely distributed, was it 
not, Mr. Waidby? 


A It did not have wide distribution, no. 


Q I. show you -~- 
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This document, about 12 copies as I remember. 

Q Who were the recipients of that if you can 

- yecall? 
A If you have a list of them it will be easier 
to read them. i 

.a Mr. Learned had one, Mr. Allen had one, 
Mr. Slack had one, you had one, Mr. Baker had one, 
Mr. Hewitt, Mr. Coan, Mr. Chapman had five, is that 
correct? 

A Yes, sir, that is about 12. 

Q Do you have any explanation then, Mr. Waldby, 
for why this document that you have in front of you was 
not produced in this case until November of 1972 if you 
had a copy in the Phillips files? a Gy 


MR. MacCRATE: Objection. 


a 


THE COURT: Sustained. 

MR. MAD?KS: I think I am entitled -- 

THE COURT: You are not and don't argue a 
ruling. If I make a ruling I.don't want to hear a word 
from the lawyers in front of the jury. If you wish you 
can ask for a side bar conference later and tell me why 


you think I am wrong but I will not hear it in front of the 


jury. 
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We have to move this trial. 
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Q Didn't you have this copy in your files, a 
copy of this brochure in your own files? 
A Not to my knowledge. 
Q Doesn't it show you had one in your files? 
THE COURT: I won't hear any more about it, 
absolutely not. 
Frame another question. 


What sections did you work on of this brochure, 


A I worked primarily on this letter to Mr. Rafael 


Durand and also on the tables. 
-. Q Did you rev .ew this document prior to present- 
ation to Mr. Durant? 

A I can only state that some of the documents are 
typed as od December 30; that I was away from Bartlesville 
except for two days in the last ten days of December. 

We got back on the lst of January and left c.:: 
the 2nd so if I had time fo’ review, it was for very little 
review. 


(Continued on next page.) 
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Q Now, I show you a copy of what's been received 


in evidence as Plaintiff's Exhibit 219, which is a copy of 
Frudential's brochure, with a Phillips cover on it, which was 
in Phillips’ file in 1967. 

Do you know how it got there? 


Are you asking our lawyer, or are you asking 


No, I'm asking you. 

No, sir, I don't know how it got there. 
Did you put it there? 

No, sir. 

Were you aware that it was there? 

No, sir. 

Q When dia you first become aWare of the term 
"core" as used in connection with a Puerto Rican petrochemical 
complex? 

A Having said that I received this document, it 

- must have been in August of 1963 through readingof the 
brochure. What might I call the brochure? Has it a name? 


THE COURT: 215, I beiiweve. Is that a right 


MR. MARKS: Yes, your Honor. 
Q Do you recall being asked this question on your 


deposition of September 20, 1972, at page 29, line 25: 
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“0. When did you first become aware of the concept 
of a core chemical industry for Puerto Rico? 


"A I don't recall the concept of core, the time on 


concept of core. It was in August that I heard about a 


petrochemical industry for Puerto Rico. Petrochemical 
manufacturer in Puerto Rico. 
“0 When did the core first become learned by you? 
"A I don't recollec.t 
"2 Do you recall seeing the term Core Complex or 
Core Petrochemical Complex in the document that Mr. Conn 
gave you in August of 1963? 
"A I don't recollect.” 
Did you give those answers to those questions? 
A I did. And I spoke truthfully to the best of 
my knowledge. 
THE COURT: What did you do between then and now 
which has modified your recollection? 
THE WITNESS: I think, your Honor, that there 
were two things in particular, and I thought about this a 
great deal in addition to going over the various documents, 
and one is that I realized that I not only had heard the name 
‘of DAle Fischbeck as an officer of a proposed corporation, 
but that I had seen it. 


THE COURT: All right. 
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THE WITNESS: And then I recollected, and I thin 


3 this is during the last year, that in the fiest days, and 
4 probably over that first a during which I worked on 
5 the project, that I read a UOP report, and . had no knowledg 
6 of any source of it other than from this document, and so 
7 I have worked backwards on it. 
8 Q Now, Mr. Waldby, you testified that in February 
9 of 1966 Mr. Coan had told you that Phillips' brochure had 
10 copied parts of Prudential's brochure, is that correct? 
A I told you, that Mr. Coan said to me that there 
12 was identical language between the two brochures. 
13 Q And at that point, sir, did you report that to 
14 your management? 
15 A No, sir, I did not. Bans 
id 16 Q At what point did you do that? 
17 _A At a much later time, when I discussed it with 
counsel. 
Q When was that, sir? 
20 A My first -- 


MR. MacCRATE: Your Honor, I don't think the time 


he discussed it with counsel is appropriate. 
THE COURT: Yes, I will sustain an objection to 


MR. MARKS: May I approach the side bar, your 
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CoURT: Yes, certainly. I'm going to have 


q 


to suspend very shortly. 


(At the side bar.) 


MR. MARKS: I want to make very clear on the 


record what our position is, which is that there's been a 


of the litigdtion, in the following -- 
THE COURT: Why don't you give me that later, 


because I want to finish with this witness and let the 


massive cover-up in this case by Phillips from the beginning 
| 


jury go for the day. 


MR. MARKS: Perhaps we could suspend at this 


point then. 
COURT: Can't you finish. up with this witness? 
MR. MARKS: I don't believe I can, your Honor 
TEH COURT: Well, you continue a little while 
longer with him and I will let you make your statement for 
the record later on. 
(In open court.) 

Q Mr. Waldby, you testified, aie wou not, that 
these charts, which are J -- together comprise J-54, were 
the flow sheets that were presented to the Department of 
Interior in the July ‘64 hearings, is that correct? 


A I did. 
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Q As a matter of fact, sir, weren't these subse- 
quently revised? These flow charts do not represent, do 
they, what is produced down in Puerto Rico today. 

THE COURT: You're asking him now to compare 
this chart with what is actually being produced in 1976 in 
Puerto Rico? | 

MR. MARKS: Let me back up. 

Q These charts were revised subsequent to July of 
1964 on many occasions, isn't that true? 


A There is not -- the initial petrochemical 


facility -- that could cost 45,000,000 -- is not substan- 


tially revised and I will be glad to cite for you how it is 
revised on this one. Now then -- 
Q How about the products? 
A These products? 
Q And the ratio of the products and the amounts 
of them, haven't those been substantially revised since July 
of 1964? 
A I can give you a few comparisons. And that is 
that the paraffinic fraction -- 
MR. MacCRATE: As of what time? 
THE COURT: Yes, there should be a time fixed. 
I thought he was asking as of the present day. I don't know 


what difference it makes. 
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A These are substantially the products, the only 
thing is we do not make ethyl benzene which is listed here. 


We did not put in the facilities to make ethyl benzene because 
| 


: if 
we decided it was not economical. 


Q That was 62,000,000 pounds a year that you told 
the Department of Interior you were going to make, is that 
correct? 

THE COURT: I don't see the relevance of this. 
I think we are wasting time here. I will take your offer 
of proof on this. No more on this. I will take your offer 


of proof after I excuse the jury. No more on the charts. 


You must listen to my instructions in this case, Mr. Marks. 


MR. MARKS: Yes, Sir. 
Q With regard to the products that were proposed 
to be produced by Phillips in Puerto Rico, in July of 1964, 
isn't it a fact, Mr. Waldby, that some of these petrochemi- 
cals, the amounts that were being produced were in some 
cases 8 and 10 percent of the world market for those 
‘petrochemicals? 
THE COURT: I'm going to take your offer of 
proof on that. I'm not going to waste time with it now. 
Q Isn't it a fact Mr. Waldby -~ 
THE COURT: No more about this or I'm going to 


cut off your cross examination of this witness. .You must 
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follow my instructions. 
MR. MARKS: I will, your Honor. I'm prepared 
to make the offer of proof. 
THE COURT: I will take the offer of proof afte 
we left the jury go for the day. 
Q In your work in connection with this project, 
Sir, did you undertake to obtain a firm prior commitment fro 
a chemical company to take the output of any of these 
products prior to the establishment of the core plant? 
A I held conversations and others of the company 
held conversations concerning possible joint ventures or 
the interest of others in these products, yes, sir. 

Q Did any of those materialize prior to the core 
plant being established? ‘ies 
A One of them, and that was the venture with 
Rhone-Poulenc in which he established the nylon plant which 
qualifies as a satellite and which I believe is listed in 

this chart. 

Q Well Rhone-Poulenc was not the buyer, was it. 
of the product? 

A Rhone-Poulenc was a joint venturer with 
Phillips. 

Q Who bought the products that were products? 


A That was sold to. 
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Chemical companies? 
To textile manufacturers, yes, sir. 
Q Mr. Waldby, with regard to the concept or the 


use of naphtha in this facility, hadn't you been using 


naphtha in the Sweeney refinery for many years? 


A Yes, we had. 

Q That was common knowledge in the industry that 
naphtha could be used as charge feedstock to produce 
petrochemicals? 

A As both petcochemicals and motor fuel, yes,sir. 

Q In your work on this project, sir, did you 
attempt to develop a refinery who might increase its stream 
of petrochemicals as time went by and reduce the motor fuel 
that was produced as an objective? 

A At one time in our studies, we looked at a 
diversity of feedstocks, but made our decision to ask only 
for unfinished oils for naphtha as a feedstock. 

Q As to your planning and study ing, were you 
planning to have a refinery that could product an increasin 
stream of petrochemicals and reduce the motor fuel produc- 
tion? 

A Our planning at that time was to produce a 
constant amount of motor fuel, the maximum allowable, 


24,800 barrels a day, because that was the most economic 
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portion of the project at that time. 


Q Didn't you do studies that showed a reduction 


in the motor fuel content as time went by and tables to tha 


effect, charts and so forth? 
A There way have been such studies but as 
regards our allocation for a period of ten years, it permit 
the shipment of 24,800 barrels a day of motor fuel to the 
United States. 
Q That was the final allocation. I'm talking abo 
the planning. In the planning you considered -~ 
A We made many plans, that's true. 
Q Among the plans that you made were to reduce the 
amount of motor fuels, isn't that right? 
A Yes, I would say so. Dam. 
Q In the early years you planned to produce as 
much motor fuel as you could because that was going to be 
the economic basis that would make this plant feasible? 
THE COURT: He just told you that. ‘No question 
about that, is there? 
THE WITNESS: No. Motor fuel was the most 
productive. 
THE COURT: He just told you that. Let's not 
be repetitious. 


Q I show you what's been marked as Defendant's 
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EXhibit 142 and ask you if the first of the objectives in 


connection with your study was not to prepare a brochure 


detailing your plans for manufacturing 50,000 barrels a 
day of charge stock; that your first objective was to prepa 
a brochure? 

A This is listed as the first of two primary 
objectives, yes, sir, ina memorandum of October the 8th, 
1963. 

Q Who did you report to with regard to this 
project? Was Mr. Keeler the executive, highest executive 
officer that you dealt with on a regular basis? 

THE COURT: ‘Is that two separate questions? 
Please separate them. 

| Q Was Mr. Keeler the highest_executive officer 

that you reported to on a regular basis? 

THE COURT: Do you understand the question? 

THE WITNESS: I did not report to Mr. Keeler 
on a regular basis. I reported to Mr. Conn. 

But in certain matters I spoke with Mr. Keeler. 
In certain matters, later on, with Mr. Learned and carried 
on negotiations with both. 

Q Did you work closely with Mr. Conn and Mr. 
Parker with this project? 


A As it ensued, I worked closer with Stanley 
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' Learned and W. W. Keeler than I did with either Mr. Conn or 
Mr. Parker. 

Q I show you two exhibits, Plaintiff's Exhibit 12 
and Plaintiff's Exhibit 129, and ask you if those documents 
don't refresh your Pinellas tha. Mr. Anderson had a 
relationship to this project, in the references to Mr. 
Anderson in both of these documents. 

A So far as © knows I have never seen this 
document. 

Q Will you just indicate the number, sir? 

A This is document listed as 127. To my knowledge 
I have never seen that document. 

THE COURT: That's P-127? 
MR. MARKS: Yes, your H>sor. 

A I don't recollect having seen the covering 
document but I have seen the attached wire. 

Q What didyou understand, if anything, was Mr. 
Anderson's relationto this project in 1963? 

A I had no knowledge of his relationship to this 
project. 

Q Prior to today, Mr. Waldby, have you ever testi- 
fied that Mr. Coan told you in 1966 that Phillips had 


copied parts of Prudential's brochure? 


A No, sir, I have not. 
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MR. MARKS: Your Honor, subject to your rulings 
on the other matter, I have nothing further. 


THE COURT: Very well. 


Members of the jury, will you return at 10 a.m. 


tomorrow. Please withdraw from the courtroom. 

(Jury left the courtroom.) 

THE COURT: You may step down, Mr. Waldby. 
Return at 10 o'clock also. 

THE WITNESS: Yes, sir. 


(Witness left the stand.) 
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THE COURT: All right, now, I will take an 
offer of proof. 
I am assuming you can show that the table 
reflex different production thanthe refinery actually 
makes. Perhaps this is a terrible fraud on the EDA 


but what on earth does it have to do with this trial? 


MR. MARKS: The main point, your Honor, the 


production of some of the petrochemicals that Phillips 
was planning was so tremendous in terms of the world market 
that there was no way that they could market these 
initially on the Island of Puerto Rico. 

THE COURT: Isn't that interesting? 

MR. MARKS: But that ties in directly, your 
Honor, with the concepts Mr. Shippee has described, because 
his concept was that you couldn't possibly absorb all of. ) 
the output of this petrochemical complex initially in Puerto 
Rico, you couldn't have a chemical manufacturer committed 
in advance to that. You would have to start by 
selling off the Island and then you would attract with 
low cost raw materials, you would attract these chemical 
manufacturers to establish their plants on the Island and 
give them eitucinaens 

THE COURT: He probably has already testified -- 


if he hasn't, I think others have, and he certainly may 
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be asked if it isn't a fact that as of the date the plant 
came on stream it was not possible to use or absorb these 
products on the Island. 


MR. MARKS: That is all I was trying to get at. 


But that is not Mr. Shippee's 


MR. MacCRATE: 


concept. Mr. Marks has now restated an entirely new 


concept which was not Mr. Shippee's concept. Mr. Marks 


has now restated an entirely new concept which was not 


neem se neenctte ete ssiceeiiDiirimesiii " 
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Mr. Shippee's, and I refer to pages 202 and 203 of the 


transcript. This is what we run into all the time. 


The concept changes from day to day. 


THE COURT: I can't have changes in the 


concept. 


I told you all earlier before the plaintiff 


rested that I was going to hold you to the statement of 


the concept. 
18 MR. MARKS: It is not a change. It is the same 

19 thing. He said no prior commitments from chemical companies 
which is the line that the others had gone down and 


failed. 


Let me make a second offer of proof. 


THE COURT: Even if you ca. prove all this, 


| you don't have to take a half an hour fiddling with the 
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Suppose he gave a totally ludicrous, fraudulent 


chart to the office of the import allocations. That wouldn' 


4 have a single thing to do with this case. 

5 MR. MARKS: I anticipate that Mr. MacCrate is 
: 6 gcing to show that chart to the jury or he wouldn't have 

7 blown it up and he's going to say, "Look at this chart, 

8 ladies and gentlemen, and let's compare it with Prudential's 

9 chart. This is a different project." 

10 Anticipating that, Judge, I think it is not 

ll unfair anticipation, and I should be able to cross~ 

ig examine the witness. | 

13 THE COURT: You might be right. Please don't 

14 do it in such a pedestrian fashion. 

15 Now comes out, you see. > 

16 . MR. MacCRATE: Your Fonor, I suggest he use 

v7 the Prudential chart for that purpose and see how far it 

18 gets him. 

19 THE COURT: All right. Each of you are 

2 welcome to exchange suggestions at any time. 

a MR. MARKS: The second point, your Honor, is 

this: 

a At numerous points along the way, we have, in 

oy some instances, been successful, in others you have 

a5 sustained objections. It is our contention that there 
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has been in this case a massive cover up by Phillips from 
the beginning of this litigation and I point to the 


following items: 


We took extensive pretrial testimony of 
Phillips executive after Phillips executive, including 
Conn, who got the brochure from Chapman. There was the 
interrogatories of Chapman. There was depositions of 


Parker and Learned and Keeler and Adams and on and on, and 


not one of those witnesses, your Honor, identified this 
document. They never saw Prudential's. 
They never saw Prudential'’s brochure. They 


never heard of Prudential's brochure. They denied ever 


having access to it and that included Mr. Waldby. 
THE COURT: He didn't really deny having access 


to it. He said he didn't remember having seen it and 


I myself was alerted by that answer. I do resent this 


concept that people can go to depositions and say, "I don't 
remember anything," and then show up at the trial and be 
full of knowledge. 

It is a question for the jury. 

He gave a plausible explanation cf how he had 
reconstructed it and that is something you can argue to 


the jury, that he didn't testify the same, that he testi- 


fied inconsistently on his deposition. 


16 


7 
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MR. MacCRATE: May I point out, your Honor, 
that his deposition was taken nine years after the event 
and the problem of trying to locate documents nine years 
afterwards is a horrendous one, and we were as anxious as 
anyone else to find this particular document of January 
1964. 

THE COURT: Now he remembers, you see. 

MR. MacCRATE: With the aid of the documents 
that have been found. 

THE COURT: He gives me a plausible excuse of 
how he reconstructed his memory. Those are matters for 
the jury. 

MR. MARKS: Now the second point, your Honor, 
which is that from 1967 Phillips had jn_its files and did 
not produce until 1973 Prudential's brochure. 

I think that is further evidence that the 
witnesses that we examined knew they had that document in 
their files. It was in Phillips's files in New York. 
None of these witnesses ever heard of Prudential. I think 
the jurors are entitled to know this. 

THE COURT: When did Coan die? 

MR. MacCRATE: March of '66. 

MR. MARKS: That is the second point. The 


third point is after making comparisons among brochures 
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which included the final Phillips brochure versus the 
early Prudential brochure, copies of which wer? shown to 
various Prudential witnesses in the course of their 
depositions, it turns up in 1972, in November, for the first 
time, that the January 1964 Phillips brochure has been 
around all the time, kicking around in somebody's files, 
with very extensive distribution to the top officers of 
this company. Never before produced. 

We had already conducted depositions of 
Phillips witnesses, not knowing that they had a brochure 
in their file that was directly copied from the Prudential 
brochure. 


All these facts, Judge, create very strong 


inferences and charge can be made to the jury concerning 


these inferences, and I think I am entitled to go into it 
and I think we are entitled to a charge on it. 

THE COURT: I think as to depositions you are 
entitled to go into inconsistencies. If the witness 
was inconsistent he can explain it, he can try to explain 
it, and you are entitled to a charge as to deposition 
testimony. 

You probably, for argument purposes -- I will © 
assume that you can erren them all together and tell the 


jury that you take them all together and they spell some- 
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As far as the difficulties that you apparently 
had with your pretrial discovery, it seems to me the more 
discovery here is in a case the more difficulties there 
are.. I do not perceive that those difficulties in them- 
selves can be any basis for any argument tothe jury or 
for cross-examination of any lay witness or for any 
instruction to the jury. 


We are talking about two different things 


As far as a person who didn't recollect and now 
he does and he has an explanation, and that is all fodder 
for argument and it is fodder for the jury. 

_MR. MARKS: Non-production of critical docu-~ 
ments I think gives rise to inferences of concealment that 
the jury is entitled to have. 

THE COURT: I would not extent that to notices 
to produce, but I would limit that to the question of 
testimony on deposition, and you are entitled to argue 
and to havce an instruction where a person on the deposition 
says that he doesn't remember and now lo and behold he 


does, but I can't carry it or I do not believe that I 


should properly carry it any further than that. 


MR. MARKS: I respectfully except to that. 
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THE COURT: It isn't quite clear to me exactly 


what you want to do. Where was the non-compliance? 


Somebody said on the deposition he didn't remember ever 
seeing the document. 

MR. MARKS: There are numerous non-compliances 
that I thought I went through. Among cthers, the non- 
production of Prudential's brochure which has been in 
Philllips' files in New York from 1967, that document not 
being produced, though covered by a Satine to produce. 

MR. MacCRATE: It was not covered a notice : 
to produce, your Honor. 

MR. FARRELL: It was covered. 

MR. MacCRATE: And the simple facts are that 
everything that was sought and that we could find has been 
produced and produced well in advance of trial and whatever 
may have been the frustrations of preparing this case, 
as stale as it was, I would submit they are behind us. 

THE COURT: Off the record a moment, gentlmene. 

(Discussion off the record.) 

(Adjourned to Wednesday, January 21, 1976, 


at 10.00 o'clock a.m.) 


ars 
PRUDENTIAL OIL CORPORATION 
vs. 67 Civ. 3748 


PHILLIPS PETROLEUM COMPANY. 


New York, January 21, 1976; 
10.00 o'clock a.m, 


(Trial resumed.) 


MR. MacCRATE: Your Honor, I believe the record 


should show the presence of Mr. Walker in the courtroom. 


THE COURT: All right. 

Is there objection to him being here? 

MR. MacCRATE: Well, he is one who has testified 
and may be recalled. I don't know.. . 

- mE CoURT: Well, is there a purpose of having 
the gentleman here? 

MR. MARKS: He is here to assist us in connec~ 
tion with the expert testimony Mr. MacCrate is going to 
offer. We have no plans to reoffer him. 

THE COURT: On your representation he won't be 
recalled I will permit him to stay. 

(Jury present.) 

M. WALDBY, resumed. 


THE COURT: Mr. Marks, have you concluded? 
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MR. MARKS: No, I have just a few questions 


left. 
CROSS EXAMINATION (Continued) 
BY MR. MARKS : 

Q Mr. Waldby, I was asking you some questions 
yesterday about the charts that Phillips had included in 
its presentation to the Oil Import Board in July of 1964. 

A Yes, sir. 

Q I direct your attention to these charts which 
are marked J-54 or part of J-54 and under your schematic 
diagram for the production of various petrochemicals from 
this core plant, from your configuration would it be 
possible to increase, Say, the production of one petro~ 
chemical say xylene by another 10 per cent by volume of 
what you have shown here and reduce another of the petro- 
chemicals by about 10 per cent? 

A Yes, it would be possible. 

Q Similarly, would it be possible under your. 
configuration to increase the production of say paraxylene 
by 10 or 15 per cent and decrease the production of one 
of the other petrochemicals? 

A As limited by the equipment size. 

Q But these changes would be possible within the 


configuration of the core refinery as you got it here, is 


ars Waldby - cross 
that correct? 

A In approximately 10 per cent, yes, with regard 
to paraxylene. 

Q And the change that you would make in the 
production of petrochemicals would depend upon what markets 
you could find for them and what the prices were, is that 
right? 

A Yes, that is true, and the capacities of the 
equipment. 

Q So that if there were a customer who wanted 
more orthoxylene, for example, the way this plant was 
designed you could increase the production of that chemical 
and make less of some other, is that correct? 

A It is not as applicable to orthoxylene as it 
is to others because we sold a chemical grade of xylene 
which did not permit the inclusion of a great deal of 
orthoxylene. We normally marketed it in a constant 
volume. 

Q How about benzene, if you had a customer for 
benzene you could increase the production of benzene? 

A To the nies of the dealkylation facility, 
yes, sir. 


Q In other words, there was a fair amount of 


flexibility with regard to the petrochemicals that could 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 


SNe EET nee ee 


ars Waldby - cross 1752 
be produced from this core plant as you described it, is 
that a fair statement? 

A Yes, that is a fair statement. It also depende 
quite a lot on the characteristics of feedstock. 

Q In the Prudential brochure and in the sheet 
attached they show a substantial production of one petro-~ 


chemical called naphthalene, is that correct? 


A Napthalene, yes, sir. 


Q Napthalene doesn't appear on the Phillips flow 
chart but orthoxylene appears, is that correct? 

A Yes, that is corrct. 

Q Isn't it a fact, Mr. Waldby, that both naphthale 
and orthoxylene are used to make a4 chemical called phthalic~- 
anhydride which is a component part of paint and plastic? 

A To the best of my enisiatce st is true that 
both orthoxylene and naphthalene can be used to produce 
phthalic-anhydride. 

Q About the time these charts were prepared the 
state of the art in the industry was that people were 
considering whether or not to manufacture one or the 
other of these two petrochemicals and started to switch 
into orthoxylene, am I correct? 


A I'm really not familiar with the production of 


naphthalene other than that it was normally produced from 
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alcohol. But I am familiar with the production of 
orthoxylene from petroleum products, yes, sir. 

Q Both of those would be sold to the same type 
of chemical customer, is that correct? 

A It is my understanding that the plant would 
have to be adapted or designed for one or the other but 
could not alternate feedstocks. 

Q But these products were to be sola to the same 
type of customer, namely chemical customers going to make 
their phthalic-anhydride could make it from either one, 
is that right? 

A That is my understand, yes, sir. 

Q You indicated in your testimony, sir, that 
_ your studies indicated to you that naphtha was going to be 
used as a charge feedstock for the Phillips Refinery, is 
that correct? 

A That naphtha was to be the feedstock to the 
core petrochemical facility and in fact has been. 

Q Naphtha is crude oil that is partially refined, 
is that right? 

THE COURT: Everybody knows that in this case. 
We have heard this for about the third week. He knows 


that and you know it and the jury knows it. Let's go 


to things that are in dispute. 
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Q Isn't it a fact, sir, that in 1968 Phillips 
made application to the Department of the Interior to 
switch back to a crude oil quota and not a naphtha quota? 
A I have no knowledgfe of the date. There was 
an application which sought alternate feedstocks, some 
flexibility with regard to feedstock. 


Q That flexibility was to be crude oil, wasn't 


that true? 


A That is true, yes, sir. 


(Continued on next page.) 
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2 THE COURT: You can do that on the same equip- 
3 ment that you had -- 
Pay 4 THE WITNESS: No, sir, we certainly could not. 
| 5 It would have required a very substantial additional invest 
6 ment in the multi-millions of dollars. 
7 Q Why did you make that application to go back to 
8 crude oil? 
g . A We were trying to put some pressure on our 
10 naphtha suppliers, since we were finding it difficult to 
ll bring naphtha at attractive prices. 
LB Q Crude oil became more attractive and so you 
3 were going to substitute crude oil, isn't that right? 
14 A Our ultimate calculations showed it to be 
6 uneconomical, but we sought that opportunity to bring in 
16 either naphtha or crude oil as a means of putting some 
7 pressure on our naphtha suppliers. 
18 Q In fact, you asked to increase your allocation 
ee 19 to 75,000 barrels a day of crude oil, didn't you? 
A That's correct. 
21 THE COURT: ‘This was not Phillips' naphtha that 
= was being used in this plant? 
a THE WITNESS: No, sir, we have always purchased 
aA from others our naphtha. 
3 


Q Now, in connection with your work on the Puerto 
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Rican project, did you make any presentations to Mr. K.S. 
Adams? 

A Mr. K. S. Adams was present & one meetiny on 
about September the 26th of 1963. 

Q That was a meeting for what purj;ose, sir? 

A That was a meeting for the purpose of the 
various representatives of the sales and development divisian 
of the international department to inform management cf the 
status of their worldwide projects. 

Q And there was a comp review of the Puerto 
Rican project at the time, is that correct? 

A There was a review of what was called the Puerto 
Rican-European-Algerian project at that time, yes, sir. 

Q And you made that presentation? 

A x did. 

MR. MARKS: I have nothing further of this 
witness, your Honor. 

THE COURT: Any redirect, Mr. MacCrate? 
REDIRECT EXAMINATION 


BY MR. MacCRATE: 


Q Mr. Waldby, Mr. Marks has spoken to you about 


what products can be produced by the petrochemical facility 
of the core. 


A Yes, sir. 
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And you indicated a certain flexibility? 
Yes, sir. 
Q Is that a Slexibility of kind of product or 


of the amount of product that can 2 produced? 


A I do best answer it ,voduct by product. I canno 


answer it categorically. 

Q Well, let me ask, could new and additional 
products be preduced on this equipment without additional 
process units being added? 

A Not from other than naphtha. 

Q Well, could you produce additional types of 
products on this particular equipment? 

A No, @ir.. No, Siz. 

Q Would you take us down the various products and 
indicate what fiexibility as to amount of production there 
was with resp to each of the shown effluents or what 
comes out from the plant? 

A Yes, sir. 

With regard to the paraffinic fraction of 
8,00) barrels a day, we operated for 1969, 1970 and 1971, my 
last full year there, at about 50,000 barrels a day capacity 
Our paraffinic fraction, while we always yielded 
24,800 barrels of motor fuel or very close to that figure <- 


Q Was that the maximum? 
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A This was the maximum that was permitted by our 
regulation, our import allocation. 

Q The import allocation limited -- 

A Fixed this volume at a maximum. Yes, sir. And 
we shipped about 24, 800 barrels. 

This benacine normally varied -- 

Q Now you're pointing to -- 

A To paraffinic fraction, normally varied from 
about 5,000 barrels a day to 8,000 barrels a day, 
dependent upon the type of charge stock that we were able 
to obtain. 

In other words, the less aromatic producers in 
the charge stock, the more paraffinic fraction, but it 
varied over about a 3,000 barrel a day_range, from around 
5,000 barrels a day to around 8,000 barrels a day. 

THE COURT: Excuse me, but isn't that feedstock 
both by specification as to its graft and what it contains? 

THE WITNESS: Yes, Sir, but it was normally 

bought only on a one year contract. We had one contract for | 
a long period of time for 10,000 barrels a day. The balance 
of the material was normally purchased year to year, on a 
year to year contract. 

And during that period -- 


THE COURT: So depending on what you bought, 
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what you got out of it varied, is that what we are talking 
about here? 

THE WITNESS: That is true and we bought some on 
the spot market. Yes, sir. 

As far as cyclohexane is concerned, there is 
very wide flexibility between benzene and cyclohexane 
depending on the capacity of the equipment. Since cyclo- 
hexane is normally more valuable than benzene, there is a 
twenty percent volume appreciation when you can burn benzene 
to cyclohexane and they sell at about the same price. 

We produced as much cyclohexane as we could sell 
because it was from the benzene, up to the capacity of the 
equipment. 

Q What is cyclohexane used for? 
A Cyclohexane is used almost entirely for the 
production of nylon. 

Benzene is a very widely used chemical, produced 
from coal as well as from oil, and the base of many, many 
organic chemicais. 

So we had flexibility to convert benzene to all 
' of the cyclohexane for which we had sales. 


Now then, as far as the toluene is concerned, 


we produced benzene from toluene and we produced benzene 


directly by extraction from the naphtha. 
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We had flexibility as regards the rate at 
which we ran this hydrodealkylation unit, to run it ata 
rate up to its capacity, sufficient to supply our demands o 
benzene and cyclohexane, and in normal times we maximized 
this operation because benzene and cyclohexane were more 
valuable than the chemical grade toluene which we otherwise 
produced. 

But we did at time, when there was an excess of 
benzene and cyclohexane in the world markets, produce some 
chemical grade toluene. 

Ethyl benzene was in our original plans. We 
found on further economic analysis that ethyl benzene is 
used as a precursor for prcducing styrene, and styrene goes 
into plastics such as in the telephone_case there. This 
is, ethyl benzene is dehydrogenated to form styrene. 


There is another method of producing styrene 


which involves ethylene and benzene, and that is a more 


economic method than the production of naturally occurring 
ethyl benzene, therefore we decided not to put in the frac- 
‘tionating facilities to produce this material at the time w 
started the plant. 

Q Because it would have been more expensive to 
produce it on this equipment than in another way that is 


available? 
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ae, Sa that's right. 

The orthoxylene we were late in getting started 
on those facilities, so that operation began a few months 
later than the rest of the plant. The material was in 
tremendous demand. It was produced at a maximum. We had a 
capacity -- we went higher than this capacity to around 
120,000,000 pounds a year, and sold that at very attractive 


prices, some of which went to, I believe it is Hooker Chemi 


Company at Arecibo, Puerto Rico to their pthalic-anhydride | 


plant. 

I should mention that during the bulk of the ti 
that this paraffinic naphtha fraction has gone to Union 
Carbide on the island for production of ethylene. 

As regards paraxylene and our crystallization 
process, there is very little flexibility there. Paraxylene 
is the most valuable chemical per pound that we produce, and 
we try to maximize i but this process is such chat it will 
only recover at the best operating conditions about half of 
the normally occurring paraxylene, and so it was our 
practice to maximize the production of paraxylene. It 
was our practice to maximize the production of motor fuel 
within the limitations, and there were two: 


One was that we could not exceed 49.6 percent 


of the naphtha charged to the unit, and in case we could not 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE, NEW YORK. N.Y. — 791-1020 


SSL 


jklt Waldby-redirect 
exceed 24,800 barrels a day. 

Q Mr. Waldby, were the various processes that you 
have described known to you prior to the time that you 
assumed your responsibility at the core facility in Puerto 
Rico? 

A They were except for the dealkylation of toluen 
We used a Phillips process but I was not familiar with 
thermal dealkylation, I was not familia with that operatio 

Q - But all of these processes were known to the 
Phillips organization prior to the time that they were put 
into this core project? 


A Yes, sir, that's true. We did some -- they wer 


known to the Phillips organization. Ww did some licensing 


of processes, in particular, we licensed the sulfolane 


process for extraction of aromatics. We had other UOP 
type of extraction in our Sweeney plant, and since we were 
producing sulfolane at that time as one of our own chemicals 
in a U.S. plant, and because sulfolane was a preferable 
extraction agent, we licensed the sulfolane extraction. 

Q And you were at the Sweeney plant before coming 
to New York in June of 1963? 

A Yes, that is true, yes, sir. 


Q And you had served there as chief chemist, did 
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aS chief chemist and later superintendent of our storage 


and shipping of hydrocarbons and of the laboratory, yes, sir. 
‘ MR. MacCRATE: I have no further questions. 
5 


MR. MARKS: I have just one. 


RECROSS EXAMINATION 


BY MR. MARKS: 


Q Mr. Waldby, am I correct that Phillips did not 
actually build this plant in Puerto Rico but they hired 
Universal Oil Products to build it? 

A Phillips Puerto Rico Core, after its formation, 
hired Phillips Petroleum Company to supervise the construc 


tion of the plant. 


We also, Phillips Puerto Rico Core, hired PROCON, 


15 
* and I don't know what those initials stand for. 
VW Q They are a construction subsidiary of Universal 


Oil Products? 


A Yes, that is correct. We hired PROCON to construct 


the plant itself under Phillips’ supervision. 


Q And that was the same company, was it not, that 


prepared the flow chart that was in the Prudential brochure, 
Universal Oil Products? 
A Will you state your question? 


THE COURT: Well, there is only one Universal 
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Oil Products and the jury can infer that if it has their 
name on it it is that company. 

MR. MARKS: I have nothing further, your Honor. 

MR. MacCRATE: Mr. Waldby, you may step down. 

THE COURT: All right, you are excused. 

THE WITNESS: Thank you, sir. 

(Witness excused.) 

MR. MacCRATE: Mr. Bruce Brown is coming down 
from the first floor. He's been sitting up there waiting, 
your Honor. Mr. Jemison went up for him. 

THE COURT: The jury may withdraw to the jury 
room until the next witness arrives. 

(Jury left the courtroom. ) 


(Recess.) 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 


1765 
(Jury present.) : 


MR. MacCRATE: Mr. Bruce K. Brown, please. 
BRUCE Ry BROWN, called as a witness by 
the defendant, being first duly sworn, testified as 
follows: 
DIRECT EXAMINATION 
BY MR. MacCRATE: 

Q sie Brown, what is your occupation? 

A I am a consultant in the petroluem and 
petrochemical business. I am also a director, member 
of corporation boards but my activity is that of consultant. 

Q On what boards do you serve? 

A Right now I am serving on the board ef the 
Ingraham Corporation and its sia iuthalel including a 
refining company and an energy corporation in Louisiana. 

Q What is the nature of the business of the 
Ingraham Corporation? 


A Generally it is serving the oil industry, some 


17 subsidiaries including tanker companies, pipeline 


companies, 4 refinery, things of that nature. 
Q Mr. Brown, would you trace for us briefly your 
education and background starting with the date of your 


birth? 
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2 Q I was born May 4, 1899. I graduated from 

3 the University of Illinois with two degrees, BS in chemical 
4 engineering and Master of Science in chemistry, organic 


science. 


I was employed the first four years with a 


7 chemical engineering consulting outfit, Burgess Laboratory 
8 in Madison, Wisconsin. While there, they were ina 

patent lawsuit and I was assigned to help the patent 
lawyer as a young engineer and it interested me in 
patents. 
So I applied for a job and got a job with 
Commercial Solvents Corporation in Terre Haute, Indiana 
where I handled their patent matters and their research. 
The owners of Commercial Solvents Corporation 
were interested in still another process and they suggested 
that I come to New York and become associated in a patent 


law firm so I could handle these patent matters for them, 


which I did. 


20 Q Were you admitted to the bar in due course? 


Not in New York. I am in the bar in Indiana 


A 
and Illinois, the Court of Appeals for the District of 
Columbia and the Supreme Court. But I haven't practiced 


for years and years. 


Q Will you pick up the story when you became 4 
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2 patent lawyer? 

3 A Well, I was here a year and a half and quite 
4 happy but I was persuaded by the Standard Oil of Indiana 
5 to nia work in this firm and become patent attorney 


6 for the Standard Oil Company of Indiana which caused me 
7 to move to Chicago. I spent 27 years with the Standard 
8 of Indiana, first as patent attorney, then general manager 


of research and development, then as director and vice- 


president. 


But my services with the Indiana company and 


its subsidiaries was interrupted twice. 


13 Q Would you tell us what you did during these. 

4 periods of interruption and state when they were? 

1 A During World War II I was invited to go to 

16 Washington and became the assistant to the head industry 

W man who handled the oil business fromthe Government's 

8 standpoint. The Administrator of the Petroleum Administra 


tion was by definition Secretary of the Interior but he would 


appoint a deputy who actually did that work, Ralph Davies. 


el I was one of Davies' assistants. 

2 Then after the war was over I stayed active 
3 in relation to the Government by becoming chairman of a 
aA volunteer unpaid group, the Military Patroleum Advisory 
25 


Board. 
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When the Korean War broke out I was asked to 


go back to Washington and I became the Deputy Administrator, 
the headman of the petroleum agency, my boss being Oscar 
Chapman, then Secretary of the Interior. 

After my Korean experience in Washington I 
continued to be president of the subsidiary of Standard 
Oil Company of Indiana which was headquartered in New 
Orleans known as Pan Am Souther. It had two refineries, 
some crude production and market in six states. 

There was a big merger that went on in Standard 
of Indiana organization and I was asked to come to New York 
to be with American Oil Company but I preferred not to 
come to New York, I preferred to stay in New Orleans so 
I left Indiana after these 27 years. 

The first job I had stan domnkine from 
Indiana was president of Petroleum Chemicals, Inc., which 
was a petrochemical company that had just been organized -- 
I was the fourth employee -~- by two oil companies, Cities 
Service Corporation and Continental Oil Company. 

I built up that organization, which built a 
number of petrochemical plants on Lake Charles that were 
served with feedstocks from the basic refineries of 
Continental and Cities in Lake Charles, Louisiana. 


I held that job for four years but I decided 
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I wanted to quit it and so I went into practice for myself 
as a petroleum consultant. 

Q What year was that? 

1960. 

Q Have you since that time been a consultant in 
the oil and petrochemical industry? 

A I was for two years a consultant but then I 


was asked by Charles Murphy to come to Eldorado, Arkansas 


where Murphy Oil Company was located and became chairman 


of that company, so I dropped my consultant practice for 
two years, for four years and served as chairman of 
Murphy Oil Company. 

Then since I had agreed to stay only four years 
and didn't wish to finish my life in the Town of Eldorado, 
I moved back to New Orleans. 

One of the directors of Murphy was Mr. Fritz 
Ingraham of the Ingraham Corporation and he asked me if I 
di’n't want to move in their organization, serve as 
business consultant and that is what I have been doing 
since 1966 adin: as I stated, I have been active as a 
director and member of the executive committee of Ingraham 
and some of its subsidiaries. 

Q Mr. Brown, are you being compensated for the 


time that you are giving in order to appear here? 


16 


17 
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A On a per diem rate, the same amount I charge 
Ingraham Corporation. 
Q Mr. Brown, bringing you down and focusing in 
the time and directing your attention to the period 1960 
to 1962, did there come a time when you were informed 
of efforts to establish a third petrochemical oriented 


plant and refinery in Puerto Rico? 


A Yes, that occurred in December of 1961. 
Q What happened in December 1961? 
A Mr. Oscar Chapman whom I had sven daily for 


19 months when I served in the Korean War asked me, 
telephoned me and asked me if I-would help him. 

He explained there was _— group there that 
wished him to serve to get a quota so that more petroleum 
could be moved into Puerto Rico and a petrochemical plant 
built. 

He was of course quite competent to get the 
quota but lacked refinery and technical experience. He 
told me that he told the group that he would do this unless 
I served him in a technical capacity. 

Q Have you followed the practice of keeping a 
running record of your activities? 
A I have, sir, for many years. 


Q Will you just state briefly what your practice 
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has been in that regard? 
| A 
secretary either at the close 
the next morning the business 
I did a good deal 

the years and that was one of 
record of who I talked to and 
a habit and I cueeons it to 
I show 


g Mr. Brown, 


fication. I ask you if you 
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Since about 1940 I have dictated daily to my 


of the day or more probably 
activities I indulged in. 

of negotiating throughout 
the reasons for keeping a 
what they said so it became 
this day. 

you Exhibit D-26 for identi- 


can identify that document? 


A That document resulted from a deposition that 


I was asked to give in this case a couple of years ago 


and consists of pages that I have extracted from my diary 


starting in December 1961 and 


ending in_June of 1962, 


when I left any interest in this case. 


It doesn't have all the pages in it because I 


was in Australia almost a month and in Europe for ten days 


but it has all the pages in which there was any entry 


concerning my work with Mr. Chapman and Mr. Coan. 


Q Mr. Brown, consulting your daily record, 


Exhbit D-26, can you fix the date of your first contact 


with Mr. Oscar Chapman? 
A 


December 7, 1961. 


~ 


* telephone call received in my office on 
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Q Following receipt of that telephone call what 
did you do? 

A That call was on Thursday. I agreed to come 
to Washington and confer with him the following Monday 
which I did, on December 11. 

Q Did Mr. Chapman at that time tell you what 
he was talking about with this prospective client? 

A Yes, he did. He asked my opinion of the 
feasibility of building such a plant and particularly 
getting such a quota from the Government to move in oil. 

Q Did he identify what it was that this group 
wanted to do? 

A Yes, orally. 

Q What did he say as to what they sought to do? 

MR. FARRELL: Your Honor, in the interest of 
time, most of this history has been stipulated. 

Secondly, I think this is irrelevant and thirdly 
it is hearsay. 


THE COURT: The conversations would be hearsay 


but if the witness went to Washington to attend a meeting 


with respect to organizing a petrochemical oriented 
refinery in Puerto Rico, he may so testify and he may 
give the date and tell us who was present. 


I will sustain the objection to the conversa- 
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tions at the meeting but if there was a meeting about a 
refinery, he may so testify. 

A . The meeting on December 11 was about this 
project and in addition to Mr. Chapman and some of his 
associates in the law firm, I met Mr. Gibbs who was a 
member of the little group trying to promote it. Other 
members of that group had been in Mr. Chapman's office that 
morning but my plane was late so I met the first day only 
Mr. Gibbs, discussed this project with Mr. Chapman and 
Mr. Gibbs. 


Mr. Chapman gave me a copy of a brochure which 


Mr. J.-P. Coan who I later met left with him which SERRE ES | 


the plan for building a core refinery and petrochemical 
complex in Puerto Rico. : ; — 

He loaned me that brochure. I took it and 
had lunch by myself and read it and while in his office I 
wrote an analysis of what I thought was significant because 
he was not technically trained and I was trying to give him 


a technical man's viewpoint. 


(Continued on next page.) 
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Does the analysis which you wrote appear in 


I have a copy of it. I don't find it in here. 
Is there a reference to this brochure on page 
143, Mr. Brown, of D-26? , 

A Yes. 

Q After reading that page, does that refresh your 
recollection as to your evaluation of the brochure which yo 
examined - that time? 

A Yes. 

Q vViould you tell us what was your evaluation of 
that brochure? 

A I gave it a mental evaluation and wrote Mr. 
Chapman a memorandum about it and my evaluation was that it 
would be very, very difficult to jet ar from the Oil 
Import Board, to move any more oil into Puerto Rico, because 
they already had two refineries that had much more product 
available than was needed on the island and was being 
shipped to the United States. And the only way I could 
figure that they could get a quota would be to emphasize 
the manufacture of petrochemicals. 

Q What acquaintance did you have with the then- 
existing refineries in Puerto Rico 


A By sheer coincidence I had quite an extensive 
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because the man who had been my executive vice president 
when I was running the subsidiary for Standard of Indiana 
in New Orleans was the president at the time, Roy Diwoky. 

Q Of what company? 

A Of Commonwealth Oil and Refining Company, which 
was one of the two existing petroleum refineries in Puerto 
Rico. . And I called there several times. 

Q During the 1950s did you visit the Commonwealth 
Refinery? 

A Yes. 

Q And you were familiar with the facilities? 

A Yes. 

Q Were you at any time asked to take a position 
with respect to it? See 

A I was. Admiral Carter who promoted the project 
asked me to be the president of it. I had other commitments 
so I did not accept. 


Later I thought I was going to be made a 


director of Commonwealth, but that did not happen either. 


Q Did you continue to maintain contact with Diwok 
and with the Commonwealth Refinery, through the '50s? 

A Yes, I did. 

Q So that what you were able to speak about in 


December, 1961 with respect to Commonwealth Oil Refining 
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Company was something of which you had personal knowledge? 

A Yes, sir. 

Q Do you recall, Mr. Brown, whether there was 
more than one study in the brochure that was shown to you? 

A The first brochure which I looked at at noon, 
which Mr. Chapman loaned me, which had been obtained from 
Mr. Coan, covered a 100,000 barrel a day petroleum refinery 
in Puerto Rico. And it produced about 9,000 barrels a day 
of petrochemical products. 

Q When you say petrochemical products, what are 
you referring to? 

A I mean petroleum in forms in which it is not 


used to drive vehicles like railroad train and automobiles 


and boats and is not used for its heating value. 


Q And you say nine percent of the products -- 

A No, 9,000 barrels I said. That would be about 
five percent. 

Q About five percent? 

A No, I beg your pardon, no. I'm sorry. You're 
right, about nine percent. 

Q Nine percent of 100,000? 

A Yes. 

Q And what type of products would these be; can 


you identify them by name? 
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A Yes, ethylene, propylene, naphtha which is 
unfinished gasoline from which you can extract by distilla- 
tion aromatic products such as benzene, toluene and xylene 
which are known in the trade as BTX products. 

Q That letter is "B" as in Brown? 


A For benzene, "T" for toluene, and "“X" for 


xylene. BTX. 


Q Do you recall any further meetings or discussion 
with Mr. Chapman at that time? 

A Yes. I went back to my office and agreed that I 
would write him an analysis of what I thought of the whole 
project, the strong points, pitfalls, and the possibility 
of getting a quota to move in the oil, and I finished that 
report and mailed it to him on December 22nd. Later I 
discussed it with him. 

Q Were you familiar with the oil import regulations 
in 1960, ‘61? 

A I was, sir. 

Q Mr. Brown, there has been markeci in evidence as 
Exhibit J-21, a document, preliminary evaluation of the 
Petroquimica Puertoriquena, Inc. project. 

Is that the study to which you refer? 
tt is, sir. 


MR. MacCRATE: Your Honor, I would like at this | 
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time to read to the jury simply the table of contents, and 
the material at the bottom of page 8 and at the top of 
page 9. 
THE COURT: All right. You may do so. However, 
if plaintiff's counsel wish to read any other part of it 
at this time or later, they may do so. 
(Mr. MacCrate read from Exhibit J-21 in evidence 
to the jury.) 
Q What is CORECO? 
A Commonwealth Oil and Refining Company. That's 
the same company to which I alluded. 
(Mr. MacCrate continued reading to the jury 
from Exhibit J-21.) | 
Q Where was Ponce? sh 
A South of Puerto Rico, that's the location of 
the Commonwealth Oil and Refining project. 
(Mr. MacCrate continued reading to the jury 
from Exhibit J-21.) 
Q “Opens the way,” to what did that refer? 
A Opens the way to obtaining the quota. 
Q And the proclamation of March 10, 1959, wnat 
was its subject? 
A That was, I believe, the original action by 


President Eisenhower to bar the importation of foreign crude 
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oil in the United States except under the regulations 
specified. 
(Mr. MacCrate continued reading to the jury 
Exhibit J-21.) 

Q Mr. Brown, what is a petrochemical as you use 
that term? 

A It is a chemical that is derived in some way 
from petroleum. It can be any number of things from synthe 
amonia to aspirin, but the only meaning is something that 
has been produced at least in part from petroleum. 

Q You have used the phrase, standard petroleum 
products. What does that mean to you? 

A It means what the courts and industry have both 
called fungible products, that is, things that everybody 
needs or nearly everybody, such as gasoline, heating oil, 
diesel fuel, number 6 oils for power generation, the point 
being that it isn't a specific market. There may be too 
much of it or too little, but it is a general product which 
anybody has some use for, everybody has some use for. 

Petrochemicals are things which by definition 
do not have an unlimited market. You wouldn't go on the 
street out here to say "Does somebody want to buy some 


xylene?" because few people would use xylene. You'd have 


to seek them out, make deals with them to buy it. 
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Q The sale of the petrochemicals involves sales 
for specialized use, is that the substance of what you're 
telling us? 

A That's right, sir, yes. 

THE COURT: You're talking about a non-retail 
use, in other words? 

THE WITNESS: Yes. 

THE COURT: It has to be changed or used in som 
other fashion before it gets to an ultimate consumer? 

THE WITNESS: Right. 

THE COURT: All right. Let's go on. 

MR. MacCRATE: Your Honor, I believe the witnes 
was contrasting petrochemicals with the normal refinery 
products. ‘. 

COURT: Gasoline or fuel oil? 

MR. MacCRATE: Yes. 

THE COURT: All right. 

Q Mr. Brown, .I show you Exhibit P-215, and from 
that exhibit I show you a flow diagram which is the last 
page of the volume. Would you examine that, please? 

A I have, sir. 

Q Is that flow diagram a design for a refinery 
or for a petrochemical facility? 


MR. FARRELL: Objection, your Honor. The 
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diagram is in evidence. It speaks for itself. 
THE COURT: Perhaps it is a matter for his 


expert opinic.1 and you may cross examine as to it. 


THE WITNESS: May I say it says “Refinery” on 


the drawing,"Proposed Puerto Rico Refinery." 

Q On the basis of your -- 

THE COURT: I will sustain the objection and 
strike out the answer. 
Frame another question. 

Q Mr. Brown, is the flow diagram the same as a 
flow diagram for a petrochemical facility? 

A No. Simply because it doesn't go all the way. 
It has some sidestreams from the refinery, like benzene, 
toluene, that are indicated as coming off, naphthalene. 
But it doesn't include anything, for example, for butylene 
or ethylene or polyethylene. 

Q Are the petrochemical streams that come off 
from the refinery flow diagram indicated as to what volume 
there will be? 

A They are. 

Q. And what is the extent of the volume of 
petrochemical production that would come from that flow 
diagram? 


MR. FARRELL: Objection, your Honor. All these 


1782 
4kit § Brown-direct 


figures are on that chart. He's just going to read figures. 

MR. MacCRATE: I believe, your Honor -- 

THE COURT: Is there a copy of the chart? 

MR. FARRELL: There's lots of them, your Honor. 
I will give you the one in the blue book. 

THE COURT: I won't have him just reading rom 
the chart. If it calls for a expression of opinion, I will 
take his opinion. 

MR. FARRELL: This is the chart. 

THE COURT: Both the same, are they? 

(Discussion at the bench - off the record.) 

THE COURT: I believe the question is asking 
for him to convert barrels to percentages, which of course 


anybody can do, but I will permit the witness to do that. 


A I have done that, your Honor, and the amount of 


benzene, toluene and xylene is about 3,000 barrels total 
out of the 60,000 barrels crude charge. Naphthalene I have 
difficulty with because it is expressed in pounds, but it 
is relatively small. 

It's the same order as the other aromatics 
mentioned. And that is all. - 

THE COURT: The total barrels coming out of the 
refinery are not equal to the barrels coming in, are they? 


THE WITNESS: No. Usually there is about a 
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six or seven percent loss in the vatinene process, although 
that is not always true, your Honor, but it is always true 

as far as this case is concerned. There are hydrogenation 

processes sometimes used so that you put in 100,000 barrels 
of crude and you get out 105,000 barrels. But that is not 

this case. 

Q Mr. Brown, I show you J-54 and ask you what 
percentage of the products of the ceknockantons facility 
that is illustrated on that chart are petrochemicals -- 
what percentage of the petrochemicals of the feedstock? 

A I think I can answer you this way: 


That you're charging 50,000 barrels of naphtha, 


and you're getting back 24,800 barrels of gasoline. The 


rest of it is petrochemicals of one kind or another. 
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Q And can you relate that to a percentage of 
the feedstock for the plant? 

A Yes, it is about half. Out of 50,000 barrels 
there are 24,800 that is not petrochemicals. 

Q Contrasted with what percentage in the flow 
diagram of P-215? 

A About 9000 barrels out of 60,000, that is six, 
something like that. 

MR. FARRELL: Did I hear the witness correctly, 
six, 9000 out of 60 is six? 

THE — The chart says 60,000 barrels 
crude coming in and on this side of the chart you have 
about 3000 barrels out of 60 and then the naphthalene adds 
something more and I can‘t quite figure it readily but the 
whole thing would be about say 5000 barrels at most out of 
60,000. 

Q Mr. Brown, did you become acquainted with the 
incorporators of PPI? 

A Slightly. I met Mr. Gibbs a couple of times, 
Mr. Worthy once. There was another man whose name 
doesn't occur to me at the minute, I never did meet and 
Mr. Coan I met. 


Q Did you have a meeting with members of that 


group at any time? 
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he | A yes, in Mrr. Chapman's office. 
iA 3 | Q Can you fix the time of that meeting by refer- 
4 ring to your diary? 
5 A I can find telephone calls here, I have not 
G located the date of the meeting yet, I am sorry. 


Q I would suggest you look at page * oer 5 of your 


noe 1962 papers. 


| A January 23rd shows in my diary, several pages 


ll Q Can you recall who was present at the meeting? 


A Yes, Mr. Coan, Mr. Worthy, Mr. Gibbs. 


As well as Mr. Chapman and myself and perhaps Mr. Friedman. 


I4 At least some other lawyers on his staff were there sitting, 


15 not indulging in the conversation but li:tening. 

16 Q Did you at that time make any comments with 

W respect to the Commonwealth Oil Refining Company? 

18 A Do you recall what you stated at that time with 


zespect to Commonwealth Oil Refining Company? 


re 
© 
petunes 


Objection. 


MR. FARRELL: 


21 THE COURT: Sustained. 

2 Q Are you familiar with the financial arrangements 
a on the organization of Commonwealth Oil Refining Company? 

a | A Yes, I am. I owned some stock and my friend 
a Mr. Mu:phy owned much more and we had the SEC documents 
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around. I knew Mr. Dewigy who was there at the time. 

I wrote Mr. Chapman a letter on January 29, two pages 
analyzing the financing scheme they had used and the next 
two pages I suggested one for our project. 


Does that appear in D-26 that you have before 


Yes, it does, under January 29. 

MR. MadCRATE: Your Honor, I offer in evidence 
those pages that the witness has just identified. 

MR. FARREL™: Objection, your Honor. 

THE COURT: It is not quite clear to me what 
pages are being offered. Perhaps counsel can approach 
the side bar. 

(At the side bar.) 

THE COURT: What pages are being offered? 


' This is D-26? 
MR. MadCRATE: Yes, your Honor. This is the 


appearance of the page (indicating). 
THE COURT: Why isn't it admissible? 
MR. FARRELL: The question should be why is it. 
THE COURT: It relates to one of the issues 
of fact in this case which is whether there is a legally 
protected concept and failures of others, including the 


Gibbs group, were specifically brought into issue in this 
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case at the.beginning of the trial. 

MR. FARRELL: But that is not the point. 

The point is that he is offering this letter as Mr. Brown's 
interpretation or analysis of the Commonwealth financing. 

THE COURT: It goes beyond that, doesn't it? 

MR. FARRELL: I don't think it does but it 
doesn't seem he has qualified Mr. Brown as an expert in 
financing but as an expert in petroleum and gas. 

THE COURT: I will take it to show the nature 
of the opinion given by this witness to Chapman and Gibbs 
at or about the date it bears. 

Isn't there a bottom line somewhere in this 
letter? 

MR. MacCRATE: The bottom line is just on the 


second page and then there is attached to the memorandum 


an analysis with two further pages. 


THE COURT: I believe it is admissible. 
i have to say that it is somewhat confusing. I don'?f ‘now 
what he tells him really. I will take it and you may 
cross-examine as to it. 

(In open court.) 

MR. MacCRATE: We will mark it as 26-A? 

THE COURT: Mark it 26-A. 


(Defendant's Exhbit 26-A was received in 
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evidence.) 

MR. MacCRATE: There are four pages, a letter 
dated January 29, 1962 with attached organizational and 
financial plan of two pages. 

THE COURT: This exhibit is being received 
as evidence of the opinion or information transmitted by 
this witness to Mr. Chapman on that date and not received 
as evidence of the truth of any of the facts therein set 
forth; merely that was his understanding or his opinion 
and that is what he told Mr. Chapman at that time by 
letter. : 

Q Mr. Brown, did the incorporators of PPI 
continue to work with Mr. Chapman after January of 1962? 

A No. There were two things that happened 
either of which was sufficient to stop it. 

One was Mr. Chapman got a letter from two 
people that I seca met asserting a 50 per cent interest 
in the corporation. That was enough to stop him. 

And then the other thing was that the Gibbs- 
Worthy group had no money. As a matter of fact, the first 
check, the retainer check they gave him bounced and they 
had to come back with another one. So that pretty much 
destroyed that group and he gave the check and I gave him 


back the money he had paid me out of it and we started all 
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over again. 
COURT: He being Mr. Chapman? 
WITNESS: Yes, sir. 
MARKS: Can we fix a time on that? 


COURT: Can you fix the time when this took 


THE WITNESS: The 29th of January I think. 
THE COURT: 1962? 
THE WITNESS: Yes. 

Q Did there come a time when you did receive 
compensation from Mr. Chapman for your services to him 
at this time? 

A Yes, sir. 

Q 1962? Ke 

A Yes, sir. This was in 1966. Mr. Chapman 
and I were close personal friends ~~ 

THE COURT: Don't volunteer information. 

Q Mr. Brown, what was the compensation that you 
received from Mr. Chapman at tei time? 

A $300 a day for work away from my office and 
$200 a day for work in my office. 

Q What was the total compensation that you received 
in 1966 from Mr. Chapman? 


A He asked me to send him a bill in 1966 and I 
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think $4700 for expenses and time. 

Q After the break up of what we have in this 
record referred to as the Gibbs PPI group, did you continue 
to work on this project? 

A Yes, in a limited way, although with interest. 
I was very busy. 

Q With whom, Mr. Brown? 

A Mr. Chapman who was handling the side of the 
thing that would require trying to get a quota. Mr. Coan 
was working the Puerto Rican and Universal Oil Products 
group and I was supposed to find a company that would be 
willing to invest in the plant. 

MR, MacCRATE: I offer in evidence at this 
time Defendant's Exhibit 21 which is an.invoice of Universal 
Oil Products Company December 23, 1961. 

MR. FARRELL: No objection. 


THE COURT: All right, received. 


(Defendant's Exhibit 21 for identification 


was received in evidence.) 


Q During the period in 1962 that you were 
associate’ with Mr. Coan and Mr. Chapman did they to your 
knowledge receive any compensation for their work in 
connection with the Puerto Rican project? 


A Not to my knowledge. 
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Q Did there come a time in early 1962 when you 
spoke with representatives of Hercules Powder Company? 

A Yes, sir. By prearrangement I arranged to 
see them on January 31 handing them a memo, 4 descriptive 
memo. 

Q Would you describe the nature of your present- 
ation to them? 

A The nature of the presentation was really most 
repetition of the report that I gave Mr. Chapman because 
the project remained the same and the difficulties and 
the advantages remained the same. 

I was trying to interest them in making an 
investment in such a project. 

Q Did Hercules express interest? 

A At first they did. 

Q - What transpired thereafter between you and 


Hercules? 


THE COURT: Can't we te.escope this? ‘Can't 


we get the date that they expressed interest and the date 
that they ultimately told him they were not interested 
if that be the fact? 
Q Can you provide the dates? 
THE COURT: Let's shorten it if we can. 


I once wrote a summary of all the dates. My 
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problem is finding it. I can find it and bring it in. 


Q Look, Mr. Brown, at February 3, 1962 immedi- 
ately following the four pages that have just been marked 
in ev.dence. 

Do you find a reference to Hercules? 

Yes, I wrote them a letter. | 

THE COURT: Is that the beginning of the 
inquiry with Hercules? 

THE WITNESS: No, after my first -- my first 
inquiry was a call and this was a follow-up letter three 
days later. 

Q Is that the letter you sent to Hercules at 
that time? 

& It is. acl 

MR. MacCRATE: Perhaps we can shorten this, 
your Honor, if I offer that letter in evidence at this 
time. 

MR. FARRELL: May I see it? 

No objection. 

THE COURT: All right. 

MR. MacCRATE: 26-B. 

THE COURT: Received in evidence. 

(Defendant's Exhibit 26-B was received in 


evidence.) 
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2 MR. MacCRATE: It is a letter of four pages 
3 dated February 3, 1962. 

4 Q Mr. Brown, following your letter to Hercules 
5 did you oe response from them and can you fix the 


6 date? I invite your attention to page 32 of your 


record. 


A I set a target date of March lst at which 


they were to be ready to discuss Lt. 


10 Q I suggest that you turn to page 40 of your 
record and see if that provides further information as to 
the follow-up with Hercules? 


A Unfortunately the copy I have here doesn't 


" include page 40. I have 39 and it goes to 44. 


I have a good memory if you-wish to ask me that 


game thing. 


Isn't the only thing that is 


THE COURT: 


relevant is that he went there, made a presentation and 


& 


they expressed interest and ultimately at a particular 


date told him they were not interested? Isn't that 


21 what we are talking about? Can't we fix a date? 

” Q Can you find chaie date for us? 

3 A The date when they told me no? 

_ Q Yes. s 
= A I will find it. 
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THE COURT: They said thanks but no thanks. 
It was in April some time. 
Q Can you tell us what reasons if any Hercules 
gave to you for saying no? 
A Yes, sir. They were big manufacturers of 
ethylene and propylene and polyethylene and polypropylene. 
As a matter of fact they were one of my customers when I 


was president of Petroleum Chemicals. 


I knew of their interest in those things. 


I knew they were not interested in making benzene, toluene 
and zylene. What they told me was that after a rather 
elaborate study they decided they had all the polypropylene 
and polybutadiene they could use for a couple of years 

in the facility they already had, their market had not 
grown as fast and they might be interested in it later 

and that was the end of it. 


(Continued on next page.) 
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2 Q Now, with respect to this project did you take 
3 any other action at that time? 
4 A Yes, I contacted Phillips. There was some dela 
5 in it because I went to Australia and to Europe on other 
6 business in the interim, between my first contact with 
7 Hercules and the time I was able to see Phillips, so I 
& 
8 didn't actually see Phillips until the middle of May. 


Did you seé any representative of Phillips at 


Q 


an earlier time to that? 


Yes, I was on my way to Europe and Mr. Coan and 


ll A 


12 I had a meeting with Mr. Fischbeck of Phillips, whom I 


13 met for the first time, a man from Sum, a man from Celanese 


h is covered in my diary under 


and perhaps another man, whic 


May 17th. 


We discussed the project. 
Is that May or March 17th? 
March 17th. 


March 17th? 


Yes. 


And where did that meeting take place? 


21 Q 
on A The Sheraton East Hotel, here in the city. 

os Q And what was “~— subject of that discussion? 

aA A well, it was Mr. Coan's meeting, and he had 

5 assembled these people whom he thought might be interested, 
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their companies might be interested in a project, and I sat 
in the meeting, and discussed what I thought about it. 


Q Did you express any views with respect 


possibility of obtaining an oil import quota? 


A Yes. 

Q What views did you express? 

A That it would not be possible to get a quota 
unless we were able to show the import authorities that there 
were going to be petrochemicals made at the plant. 

Q Did you indicate what volume of petrochemical 
production would be required? 

A I do not recall that specifically, but I know 
that my policy and my position at the time was all that coulf 
be made, and that's why I wanted to use naphtha instead of 
crude oil as a raw material, because that would reduce -- 
it would increase the yield of petrochemicals relative to 
the total amount of petroleum that went in the plant. 

It would double it, really. 

Q You have referred to a meeting with Phillips 
in May of 1962. Can you tell us how that meeting came about 

A I telephoned Mr. Keeler of Phillips, who was 
then executive vice president, whom I was well acquainted 
with because of our service for the government in Korea 


and wartimes, and told him that I had this project, told him 
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that I had met with Mr. Fischbeck in March, and that Mr. 


Coan had tol2a me that Mr. Fischbeck' had declined, said that 
Phillips was not interested in tk, 

Mr. Keeler said over the phone that somehow 
that had never got to him and it sounded interesting to him, 
so he invited me to go to Bartlesville to talk to their 
whole operating committee, which I did. 

Q Did you make a written presentation to Phillips 
in connection with that -visit? 

A I did. 

Q There has been marked in evidence as Exhibit 
J-31, a letter dated May 16, 1962 from you to the Phillips 
Petroleum Company, “Attention: Mr. Hewitt,” with an 
attached memorandum, which has been marked as J-32, 
"Memorandum: A new petrochemical iam for Puerto Rico." 

Is that the submission that you made at that 

time to Phillips? 

A It is, sir. 

Q Mr. Brown, what was your concept as to the 
role Phillips might play with respect to this project? 

A It was my hope that since they were both a 
petroleum company, making ordinary petroleum products and 
petrochemicals, that they would be interested in putting 


up the major part of the money for a whole refinery which 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 


1798 
jkit 4 Brown-direct 


would produce petroleum products and petrochemicals. 
I wanted them to do that because they were a 


fairly large company and had money to do it if they wished 


co, and I offered Murphy Oil Corporation as a partner. z 


had been talking to Mr. Charles Murphy about it. He was 
another one of my clients at the time. > 

Murphy would have been happy to have taken some 
petroleum products from such a refinery; about a third of 
the total would have been produced, if we had gone ahead 
with that plan. 

Q Well, in connection with that plan, did you have 
any plan with respect to the disposition of the petroch Smica s 
that might be produced from such a complex? 

A No, because Phillips was producing the petro- 
chemicals I had in mind in their U.S. refineries at that 
time and they knew more about how to dispose of them than I 
did. 

Q Were you looking to Phillips to market the 
petrochemicals? 

A Yes. 

Q And they were an established marketer of petro~ 
chemicals as of thac time? 

A They were. 


Q Now, during May of 1962, did you make any 
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presentation that you can recall to anyone else with respect 
to this project? | 

A No. 

Q Did you have any contact with any governmental 
agencies? 

A Yes; Mr. Chapman and I called on the Oil Import 
Board administrator whom we knew, I knew, about this 
project; and it was an informal call; I mean, it was an 
informal meeting, He had a staff there. We were airing 
the subject. We were not asking, give us a quota for 50,000 
barrels a day. We were discussing the prospects 

Q At or about that time had Mr. Coan prepared any 
materials with respect to the proposed project? 

A He prepared a rather complete brochure for Mr. 
Chapman, including in it the Universal Oil Products refining 
plan which we had been discussing all through here. He had 
preliminary material which talked about Puerto Rico, the 
petrochemical business, what petrochemicals were and all of 
that. 


Q Referring again to P-215 and the UoP flow 


diagram that is the last page in that volume, can you identify 


that in relation to UOP material to which you have just 
referred as being a part of Mr. Coan's study in 1962? 


A No. I think what Mr. Coan had was the April 
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1962 report of Universal Oil Products, a 60,000 barrel a 
day plant. 

Q I call your attention, Mr. Brown, to the figure 
here with respect to input, and that is 60,000 barrels a- 
day, is it not? 

A Yes, sir. But I think this was -~ 

Q And I call your attention to the date of this 
flow diagram, 4/17/62. 

A You're right. I'm mistaken. That must be it. 

Q Can you identify that as the flow diagram that 
Mr. Coan had for your project back in April of 1962? 

A Yes. 

Q Now, I show you a volume that has been marked 
P-213, and ask you if you can identify that volume. 

A Only in the sense that I looked at it briefly 
in your office. I had never heard of it until I started 
working, to prepare the testimony for this case, because it 
happened after I got out of the business. 

Q Well, Mr. Brown, I call your attention to the 


listings of the proposed organization for Puerto Rico 


Petrochemical Industries, Incorporated, ard to the enumera~ 


tion of board members that appears on page 10. 
MR. FARRELL: Objection. 


I have seen that page, but I did not see 4G in 
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the brochure. 
THE COURT: He said he has never seen it -- 
MR. FARRELL: That's why I'm objecting to the 
continuing questions about it. He said he never saw it 
until he saw it in Mr. MacCrate's office. 
THE COURT: That is my understanding. There's 
no question at present before the Court. 


MR. FARRELL: He answered it after the objection. 


THE COURT: That will be all right. It will be 


the next question that the objection will be to. 

All right, frame the next question. 

Q Mr. Brown, you have testified that you don't 
recall seeing this particular volume, 213, before seeing it 
in my office. n 

| Did you see, at or about April of 1962, pages 
that are in this volume at this time? 

A Yes, I did. 

THE COURT: Certain pages, some pages? 

THE WITNESS: Yes, I found one, your Honor. rt's 
got my name on it as chairman of the board. I remember 
objecting most vigorously to it, because I did not intend to 
be, and they were not authorized to do it. 


THE COURT: You can tell us when you first saw 
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day,before we went over to see the Oil Import Board adminis- 
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1862 


I think I saw it in Mr. Chapman's office the 


trator, May 2nd or some such date as that. 


Q 


Did you see any portion of the earlier pages of 


the volume, summary, and then a section that is headed, 


“Petrochemical Industry"? 


A 


Yes. I'm remembering it now. 


THE COURT: You saw that particular book before 


you went to Mr. Moore's? 


THE WITNESS: I believe this is the book we too 


to Mr. Moore's office. It's got this big list of 


petro- 


chemicals, and I remember that I thought it was a poor 


brochure. 


Q 


or in the papers you examined at that time, whether there 


Mr. Chapman thought so, and we did not file it. 


Do you recall if in the volume that you examined, 


were UOP studies? 


A 


back of what was presented. I know there was. It was the 


I think there was a UOP brochure attached to th 


ene thing in it that we felt was worthwhile. 


recess. 


jury room. 


THE COURT: At this time we will take a brief 


Members of the jury, you may withdraw 
Ten-minute recess. 


(Recess. ) 
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Q Mr. Brown, just prior to the recess you 


referred to having seen a UOP report in April and May of 


1962. 

I show you Defendant's Exhibit 336 for identi- 
fication and ask you if that is a copy of the report to 
which you referred? 

A It is. 

MR. FARRELL: Could I see that? 

May i ask a question about this? 

THE COURT: Yes, cextainiy. 

VOIR DIRE EXAMINATION 
BY MR. FARRELL: 

Q Mr. Brown, I call your attention to the notation 
on the front page, “Tables Section 3 and 6 missing." 

Would you look in those sections and see if 
these are missing? 

A I find a table in Suction 3, a table. 

I find a num. + of what are called tables in 
Section 6. 

Q Do you know whether the table that yon find in 
Section 3 was the table that was in there when you saw 
this document? 

A No. 


Q Do you know whether any of the tables in 
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Section 3 are the tables that you saw when you saw this 
Cocument? 


A No. 


Q This particular copy you are holding is not 
the precise document which you saw at that time, is it? 

A I have no idea. Mr. Chapman had the brochure 
from Mr. Coan. He and I went to the Oil Import Board 
Administrator, I looked at it then. I don't believe I 
ever had a personal copy of ee 

MR. FARRELL: I object to any further question- 
ing about this document of this witness. 


THE COURT: Hand the document to the Court, 


(Handed to Court.) 


THE COURT: Will counsel approach the side 


(At the side bar.) 


THE COURT: State the basis of your objection. 
MR. FARRELL: Yes. It says on the very cover 
of that document that stuff is missing from it and when 
I asked him he didn't know whether the table that he 
now sees in Section 3 and 6 are the tables tiat he saw 


then. 


He also said this is not the precise copy he 
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had or looked at and we don't know whether the copy he 
saw had those exhibits and the exhibit itself has an 
inherent inconsistency in it. 
THE COURT: That paper has not been produced 
at the cnetieta discovery? 
FARRELL: That is true too. 


COURT: What is sought to be shown with 


MacCRATE: The content of the overall 
UOP report in 1962. 
THE COURT: Haven't we had that? 
MR. MacCRATE: In separate pieces. 


THE COURT: Didn't I already make a ruling in 


this area? I think it is unnecessary to come in with 


this document which is not in the pretrial list of 
exhibits and was not furnished at discovery and which 
apparently is not complete when there are other papers 
inthe record. I think this issue has already been gone 
into in some considerable depth. 

I will sustain the objection to 336 for identi- 
fication. 

(In open court.) 
BY MR. ‘MacCRATE: 


Q Mr. Brown, I show you stipulated Exhibits J-24 
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and J-25 which have been stipulated to be portions of the 
UOP report of April 1962 obtained by Mr. Coan. 

Can you identify those as documents that you 
saw in or about May of 1962 in Mr. Chapman's office? 


A They appear to me *o be the same. 


"3 Do you recall any observations which you made 


at that time regarding the UOP report? 
A To Mr. Chapman? 
Q Yes. 
A Yes. We discussed it. I made an observatio 
to him, he and I agreed the purpose of the meetiug with 
the import people was to get a import quota not to discuss 
technical details and we felt that the only good thing 
in the brochure Mr. Coan had given him was the Universal 
Oil Products section. That is why we didn't file it, 
because the rest of it was a lot of stuff about a number 
of companies in Puerto Rico and the number of petrochemicals 
and didn't have anything to do with the question which was 
could we get an import quota. 
THE COURT: That was your opinion, it didn't 
have anything do do with is? 
THE WITNESS: That is why we didn't file it. 
We said we will come back when we have a customer. 


Q Did there come a time when you had a response 
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from Phillips after your presentation to them? 

A Yes, I got a letter from them. 

Q What did Phillips indicate to you? 

A That they had no present interest. That 
was partly due, according to their advice to me, partly 
due to the fact that they didn't have any crude to 
dedicate such a thing. They already were kind of short 
of foreign crude and had enough capacity to make petro- 
chemicals in their existing refineries in the United 
States for their then present needs. 

They might be interested if they got some more 


crude in a couple of years. 


Q To what did you attribute your failure in 


this six-month period of 1962 in being able to put together 
a project of this kind? 

MR. FARRELL: Objection, your Honor. 

THE COURT: Excuse me, read that back. 

(Question read.) 
THE COURT: I will take it as his opinion. % will over- 
yvule the objection but the jury will understand this witness 
is giving his own opinion. 

A One of my principal reasons was that I didn't 

have enough time. This all happened between January and 


May and I had been in Australia for a month and England for 
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about ten days with another client and the only two people 
that I had time to tiy were Hercules who had been a 
sustount of mine “— ‘Phillips whom I had known all my 
business career 48 4 competitor. 


I'didn't get any further and bowed out of the 


project because I agreed to become chairman of the board 


of Murphy and ceetints be any further in such a project. 
There are other reasons however in my opinion. 

The principal one I believe is that unless 4 
chemical company would agree to come right in and put up 
part of the money they would be sort of afraid to make 
a multimillion-dollar investment on an island where if 
they got into a quarrel with the supplier of the feedstock 
they wouldn't have any other feedstock... 


(Continuec on next page.) 
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Q Were there any other factors which in your 
opinion’ contributed to your lack of success? 

A Oh, I think probably the fact that Commonwealth 
Oil and Refining Company was already a refinery with a lot 
of petrochemical products didn't help any. They wre a 
pretty serious competitor, because anybody that went into 
Puerto Rico and made a new investment, to build a core 
refinery and petrochemical units would be in effect dupli- 
cating what Commonwealth was operating. 

Q Are you familiar with the economic conditions 
prevailing in the petrochemical industry during the period 
1961 to 1966? - 


A I believe I am, sir. 


Q Are you familiar with the technical processes 


then employed to manufacture petrochemicals on a 
commercially feasible basis? 

A Yes, sir. 

Q Are you familiar with the other economic factors 
which affect the ability to produce petrochemicals on a 
successful, competitive basis? 

A Yes. 

Q Are you familiar with the Oil Import Control 
program in effect during the years 1961 to 1966? 


A Yes, sir. 
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Q Are you familiar with various approaches taken 
during the period 1961 to 1966 for the construction of 
petrochemicas facilities in the light of prevailing economic 
conditions in the United States and abroad? 

A Yes. 

MR. MacCRATE: Your Honor, I would like to read 
at this time from Mr. Shippee's depostion which I have placed 
on the top of the pile of depositions at your Honor's left, 
from page 142, commencing on line 9, and running to line 16 
on page 143. 

MR. FARRELL: I will object to that, your Honor. 


THE COURT: I will have to take a showing at the 


side bar of why that should be permitted. The Court under- 


stood Mr. Shippee was fully cross examined here. 

(At the side bar.) . 

MR. MacCRATE: Line 9 on 142 to the end of the 
answer on page 143, your Honor. It is Mr. Shippee's state- 
ment of which is concept was in the year 1967, and I 
respectfully submit that that which is closer to the event if 
the most appropriate measure. 

THE COURT: I decline to take it in this fashion. 
Mr. Shippee was here. He was cross examined extensively. 

If there is some reason in the interest of justice to recall 


him as a defense witness, I might have to put up with that. 
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But to use his testimony in a deposition for the purpose of 
examining this witness, I think is inappropriate. 

This witness may be asked what he did, what 
he knows, ik ae he thinks. That I have been allowing. 

MR. MacCRATE: But your Honor, this is Mr. 
Shippee's statement of his concept, and as a party to the 
action, I respectfully -- | 

THE COURT: He is not even a party to the 
action. 

MR. MacCRATE: His testimony was taken here, 
and he has taken the position that it is his interest that is 
being asserted. 

THE COURT: : will not take it at t's time and 


in this fashion. If there is an application to recall Mr. 


Shippee as a defendant's witness, I might, after contrastin 


this with his direct testimony, entertain such an applica- 
tion. But not at this time in this fashion. 

MR. MACCRATE: I respectfully except. 

(In open court.) 

Q Mr. Brown, have you read the transcript of 
testimony in this case regarding the concepts of Messrs. 
Shippee, Willey and Young, with respect to the establishment 
of a refinery in Puerto Rico? 


A I have. 
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Q You understand what is meant by a statement 
that a new concept was introduced after June 1962 with 
respect to the isnt project by stopping the focus 
on getting a firm commitment from a chemical company and 
returning to the original focus of the core plant followed 
by satellites? 

MR. FARRELL: Your Honor, I object to this. 

THE COURT:: I will overrule that. If he under- 
stands it. He is presented as a person with some experienc 
in this industry. 

A I do understand it. 


o. What dees it mean to you, sir? 


A What it means is simply to build a refinery and 


solicit petrochemical plants to come in and take some of th 
products. 

THE couRT: After the refinery is finished? 

THE WITNESS: Yes, sir. It is not a new concep 
That's what Commonwealtli did. 

Q Well, in your opinion was there any novelty in 
the idea of. constructing a petroleum refinery in Puerto 
Rice in 1962? 

A No, sir. 

MR. FARRL..L: Objection, your Honor. We don't 


have to show novelty. 
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THE COURT: Be that as it may, I believe such 
testimony may be admissible on another theory which I will 
discuss with you later, if necessary. 
I think this last question is self-explanatory, 
however. You may answer it. 
MR. MacCRATE: I be.wieve he did, your Honor. 
THE WITNESS: I did answer, but I will have to 
have the question again if I have to answer at. 


THE COURT: I didn't hear the answer. 


Q In your opinion, was there any noveity in the 


of constructing -- 
A No, there was none whatever. 
THE COURT: Constructing a refinery in Puerto 
Rico, is that what the question was? 
MR. MacCR \TE: Thet was my question. 
Q Mr. Brown, if you would wait for me to complete 
my question before giving your answer ~~ I was repeating, 
I realized, the question I previously had given to you. 
But so it will be clear, in your opinion, was there any 
novelty in a proposal to construct an oil refinery in Puerto 
Rico in 1962? 
MR. FAJRELL: For the record, I'm objecting. 
No. 


THE COURT: Do I understand correctly this 
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witness is being asked with respect to that concept taken 


’ alone? Of course the answer has to be obvious. There is 


nothing novel about the idea of constructing a refinery, so 
let's frame the next question. 
QO. In your opinion, was there any feasibility ina 
proposal to construct an oil refinery in Puerto Rico in 1962)? 
A No. 
Q And why not? 
THE COURT: No feasibility to construct an oil 
refinery in Puerto Rico in 1962. 
Yes, your Honor, because I had -- 
THE COUT: Never mind. He hasn't asked you 
the reasons. 
Q Would you state your reasons? 
A One reason is that the oil import administrator 
had told me that, when we went to see him. 
THE COURT: You mean he told you you wouldn't 
get an import quota? 
THE WITNESS: That's right, unless you had a 
petrochemical plant. 
Q What is the difference, te. Brown, between a 
refinery and having a petrochemical plant? 


A The refinery, alluding, for example, to the one 


that Universal proposed, to run 60,000 barrels a day, which 
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has been in the record here, is a petroleum refinery which 
segregated some petrochemical feedstocks that are useful 
only if they go other petrochemical facilities. 

Q In your opinion, was there any value in the idea 
of constructing a petroleum refinery in Puerto Rico in 
1962? 

Would you tell me, value to who? 

Was there any value to a potential investor? 

A Yes, if he could get a quota. 

Q But is it your testimony that it was all dependent 
upon getting a quota? 

A It is. That is my testimony. 

THE COURT: I think both sides are agreed on tha 
aren't they? Is that in dispute in this case? 

: MR. FARRELL: I didn't understand that it was, 
your Honor. 

THE COURT: And there is somebody in Washington 
who wen't give you the quota, whether it's the President, 
the Secretary of Interior or whoever. 

Let's go forward. 

Q In your opinion, what was the nature of a showing 
that would have to be made to obtain an-oil import quota in 
1962? 


One thing, one very important thing, was that it 
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would be judged, the application would be judged perhaps 
unfairly, but judged nevertheless on the amount of regular 
petroleum products; gasoline, heating oil, so forth, that 
would be produced as byproducts and have to be consumed in 
the United States market. 

Q In your opinion what was the maximum amount of 
what you refer to as gasoline and petroleum byproducts that 
could be produced and still win approvla of an oil import 
allocation? 

MR. FARRELL: Your Honor, I object to that. 

THE COURT: Is he asking for an opinion the 
witness held then? 

MR. MacCRATE: Yes, your Honor. 

THE COURT: I think as so modified, I would 
permit that. There are already documents in evidence where 
he expresses his opinion in that regard. 

A My opinion is what I gave in this report that is 
in evidence, on December 22nd, that you'd better use a" 
thereby automatically reducing the amount of petroleum 
products that wouldhave to come into the United States in 
half, and then further reduce it by making as much petro- 
chemicals as you possibly could, ending up with say no more 


than fifty percent of the product from the unit having to 


be exported for petroleum fuel use. 
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Q You understand what is meant by the statement 


that the core plant should be very flexible so it starts 
out as an existing refinery and is able to change over to a 
petrochemical refinery? 

A Assuming that we're talking about one owner, 
starting out and building a core refinery, and that same 
owner adding the petrochemical facilities on the end of it, 


it would be feasible. 


Q What do you understand to be the step by step me 
ne 
process? 
A Well, obviously nothing can be made of a 


petrochemical nature until the refinery starts to operate. 


And it was my hope that we could get some petrochemical 


-units ready to take the feedstock from the refinery ag soon 


as it operated. That's what I tried to get Hercules to do. 
Q When you are without customers for petrochemical 
can you establish a petrochemical facility? 

MR. FARRELL: Your Honor, I object to that. 

THE COURT: Well, that is a proper area for 
cross examination, you see. If the answer appears to you to 
be unreasonable, you can explore it by cross examination. 

Do you understand the question? 

THE WITNESS: I'd like to hear it auain. 


THE COURT: All right, read it back. 
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(Question read.) 


A You cannot do it economically. You cannot do 
it without somebody being willing to spend the millions of 
dollars in advance of any customers. 
THE COURT: I don't understand the answer, Mr. 
Brown. 
If you are without customers, can you open a 


grocery store? 


THE WITNESS: You can. 


“HE COURT: Because you hope when the door is 
open somebody will walk in and buy a loaf of bread. | 
THE WITNESS: But you can't do it econowicalily, | 
sir, because those are special products. : 
THE COURT: All right. In-other words, you're 
saying they are not products that are traded in -- | 
THE WITNESS: Generally. | 
Q Would you explain what you mean, Mr. Brown, a 
the products are not traded in jenerally? 
MR. FARRELL: Your Honor, we have had this 
a.ready. I object to this. 
THE COURT: I wili allow it. 
A May I take one to start off with;ethylene. 


Ethylene is made by cracking naphtha. It is used 


te make polyethylene which is a very much used plastic. 
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It is a gas. You can actually ship the gas to a 


miles away by pipeline, if you've got a customer. 


customer perhaps could be persuaded to build his 
right next to your refinery and just deliver the 


by short pipeline. 
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THE COURT: How many refineries are there in 
the United States? 
THE WITNESS: About 100 active refineries. 


THE COURT: What do they do with the ethylene? 


THE WITNESS: They don't make it sir, unless 


they have a chemical use for it, they don't make it. 
They don't crack the ethylene. 

Q In order to crack the ethylene is it necessary 
to install a process? 

A Yes. 

Q With respect to the concept of flexibility in 
refinery construction what is the relation between 
installed processing units and the flexibility of a 
particular refinery's design? 

A I wish you would word that another way. 

I don't understand the question. 

Q Well, do you understand what is meant by a 
reference to a flexible refinery? 

A I think I do. 

Q What does that refer to? 

A It refers to a refinery which would segregate 
the benzene, toluene and zylene that is used in the proposed 
basic refinery and would crack the ethylene and propane 


’ 


and prodoce olefins which could in turn be made into poly-_ 
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ethylene rope and polyethylene paper, maybe into fabrics, 
threads, to be able to do atl those things. 

Now, since there are literally hundreds of 
petrochemicals it is not conceivable to me that you could 
build a refinery that woujld be ready to supply any 
conceivable demand for any petrochemical feedstock. but 
you could build some units to take some of the products. 
It is a degree of flexibility. 

I can't quite understand the flexibility of 
building something where you have products available for 
customers that haven't yet come, that you really don't 
have. It gets expensive, it gets go expensive that 
nobody in their right mind would do it. 

Q How would you avoid s.ch a lack of eccnomic 
feasibility and make a unit economically feasible? 

A You decide what petrochemicals you want to 
make and built the units to produce the feedstocks. 
For example, Hercules didn't want any aromatics, I was told 
that. If they had gone ahead with the project they 
probably would not put in an aromatic unit at all. 


Phillips did like aromatics and so Phillips 


if we had been able to sell them they would probably put 


in an aromatic plant. 


Q Do I understand that when the decision is made 
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as to the petrochemicals to be produced, that a further 
decision has to be made for installation of additional 
units of equipment? 

A Yes, sir. 

Q And when you refer in this context to feas- 
ibility, are you simply referring to the fact that these 
additional units have not yet been built? 

A The flexible refinery is a term that I didn‘t 
introduce. i have been trying to describe what it means 
to me. 

Q What it means to you is having a refinery 
where you have not yet made decision as to what petro- 
chemicals you are going to produce? 

MR; FARRELL: I object to restating the 
testimony. 

THE COURT: He is leading the witness. 

I will let that answer stand. 

Did you say yes? 

THE WITNESS: Yes. 

MR. MacCRATE: May we have the question and 
the answer read? 

(Record read.) 


That is not what feasible means to me. 


THE COURT: Doesn't it mean having a refinery 
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where you can adapt and change the things you would be 
producing in order to meet whatever demand is placed upon 
you? 

THE WITNESS: Your Honor, I know what your 
question is. To answer it I have to go to a refinery 
rather than a petrochemical plant. 

You can decide after you build a refinery *o 
for instance produce a stream of aromatics, the BTX havw.sg 
made the decision you can make the investment. 

If after the refinery is built, as Cocina 
built one, somebody wanted to make probably ethylene, you 
can put a plant in to crack the ethylene and make ethylene 
and sell it to the people. 

THE COURT: Is the layout of the refinery of 
any concern in attempting to do this? 

THE WITNESS: Not particularly so long as you 
got plenty of land and drainage. 

Q Each time you add a product do you add a new 
processing unit to make it? 

A Generally speaking, yes, sir. 

Q So when you have a basic refinery it is before 
you add these additional processing units, is it not? 


A It is. 


Q Do you know what it means for a refinery to have 


rs5 Brown - seen 
the character of a quasi-public utility? 

A I know my interpretation of that term would be 
that it would be a refinery which would serve like a 
public utility and produce for customers what was 
needed. 

And the quasi-public part would to my mind 
mean that sombody other than private industry would make 
‘the investment, at least a good part of it; use public 
funds. 

THE COURT: Is that the way you interpret the 
phrase, as public funds or public access to the facility? 


THE WITNESS: I interpret it as including 


investment by the Government of Puerto Rico. I have no 


idea whether I am right or wrong, your Honor. 
Q ‘qDoes the concept or language have any other 
meaning to you? 
A Not. to me. I never heard it except when I 
read Mr. Shippee's testimony. 
Q Do you know of any oil or petroleum company 
in whicn such a concept was put into practice? Do you 
know of any? 
THE COURT: How about a gas pipeline company? 
THE WITNESS: That is a public service operation 


and under the law generally you must supply customers some 
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part of what they want. You can't give more than you 
can get through the line but you are obligated to serve 
them. The same thing on electric power, I believe. 

Q Mr. Brown, have you examined the terms of the 
quota which was granted to Phillips on December 23rd, 
1965, which has been marked in evidence as J-84? 

A I have. 

Q Was that quota in the customary form of a quota 
or for the importation of crude oil into the United States? 

A No, nor in Puerto Rico. 

Q In what respects does it differ from the 
customary form of quota? 

A A number of respects one of which is that it 
is not crude oil, it is for unfinished petroleum, meaning 


naphtha. 


Another thing is that it must be used on the 


Island -- 

Q The Island of Puerto Rico? 

A Yes. In a facilizv that has to be completed 
in 21 months, it will last ten years and Phillips can't 
trade it to somebody else, must use it, use in in the 
specified facility. 

It must come from certain parts of the world, 


North or South America or the Western Hemisphere generally. 
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It cannot produce -~ the quota of unfinished 
petroleum to be used, 50,000 barrels a day, cannot be 
used in such a way that the facility will produce more 
than 49-1/2 per cent or 24,800 barrels a day of motor 
fuel. That ig unheard of in any other quota. 

Then there is some regulation since they weren't 
accustomed to issuing quotas for something that is going 
to be built, something that was contrary te Government 
policy, it had to be specially granted here, they would 
grant a quota to be vsed while they were building the 
plant and when the plant was built, they would give them 
a regular quota. 

Q Do you find any other prosisions of that that 
you can identify as unusual? 

A Something here that is related to a contract 
with. the Puerto Rican Government which I have not seen. 
It is not attached to this, it is alluded to. 

Q It expressly incorporates reference to:that 
contract? 

A Yes, sir, it does. 

Q Have you ever seen another oil allocation that 
included incorporation of a contract cf that sort?. 

A No, sir. 


MR. MacCRATE: I have no further questions of 
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CROSS EXAMINATION 


BY MR. FARRELL: 


Q Mr. Brown, I call your attention to the chart in|. 


Plaintiff's Exhibit 215 in evidence and I think you said 
that this refinery doesn't go far enough to be a petro- 


chemical facility? 


A Becausé it makes too little finished products, 


benzene, toluene and aromatics. 

Q But if you continued the chart further this 
would be remedied? 

A If you built some more plants you would take 
the o mixture and crack it, the polyethylene and propane. 

@ Benzene is not a petrechemical? 

A It is a petrochemical. 

Q You stated in your direct examination, did you 
not, that petrochemicals were not readily salable, is that 
true? 

A That is true, yes, sir. 

Q Is that true of benzene? 

A To the householders, it is not purchased as far 
as I know, not sold at cetail. 

Q But there is a ready market for benzene? 

A You could make gasoline out of it and use it 


in place of tetraethylene lead. 
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Q Is there a readily available market for 
benzene? 

A I odn't believe so and I have been in the pbusi- 
ness all my life. I don't know where I would sell it 
except to somebody who wanted to make something out of it. 

Q But selling it to somebody who wanted to make 
something out of it, there are people who want tc make 
something out of it? 

A You have to find them. 

Q Do you have any idea of what:the demand is for 
it, the total demand? 

A Yes, a vague general idea. 

Q Give me a vague general idea? 

A We would find in this country about 15 million 
barrels a day of crude oil and many of the refineries 
separate their benzene, toluene and xylene and they get 
yields, total yields of something less than 5 per cent 
of what goes through. When they get it a good many of 
these people put the aromatics back in as gasoline and 
individuals making it put in tetraethyl lead and some is 
sold to make other chemicals, drugs, phthalic-anhydrides, 
plastics. 


Q Now, when you gave us a percentage of tetra- 


chemicals on this chart -- 
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Feedstocks. 
That is what benzene is, a petrochemical 
feedstock? 

A These are petrochemicals. You have to do 
something with the naphthalene and the only thing I can 
think of is use it as naphtha to keep away moths. Aside 
from that it is used to make other chemicals. 

Q Naphthalene is a petrochemical feedstock, not 
a petrochemical, is that what you are telling me? 

A It is a petrochemical. 

The mixed rig. are they petrochemical feed- 
They are, they may be. 
Did you include all that in your ee 

A I included the approximately 3000 barrels of 
benzene, toluene and xylene and I guess these number of 
pounds of naphthalene would be a few hundred barrels so 
I said altogether perhaps 4000 barrels a day out of the 


60,000. : 
Q But you did not .nclude the mixed C4tg? 


A No. 


Q Many of the products which are shown resulting 


from the refinery here are products which you would not 


obtain from naphtha, is that correct? 
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A Some of the products you would not obtain 


from naphtha. 


Q Such as pitch? 

A That is not a petrochemical. 

Q I'm not talking about petrochemicals, I am 
talking about the gambit from what you took the percentage ~ 
of, includes products which would come from crude oil but 
not from naphtha? 

A That is right. 

Q That includes pitch and fuel oil? 

A Excuse me. Naphtha in that facility that 
one built, they would make an effort to meet the petro- 
chemicals and you end up with some of the -- you are 
always bound to end up with pitch or asphalt, you have the 
residue that you aren't able to do anything with, which 
becomes fuel. 


(Continued on next page.) 


Skit i Brown-cross 1831 

Q But in refining naphtha you would not get the 
amounts of pitch and fuel oil shown on this chart? 

A No, I don't believe so. 

Q So that the way to increase the percentage of 
petrochemicals or petrochemical feedstock was simply to 
use naphtha? 

A Right. 

Q And the reason for that is that naphtha does no 
have a substantial amount of those products or those 
elements to begin with? 

A Yes, that's right. 

Q Mr. Brown, when you were working on this projec 
in the early part of ‘62, you conceived it essential tm hav 


a contract or a'commitment from a chemical company to use 


the petrochemicals or the petrochemical feedstock, is that 


right? 
: Did you say concede or conceive? 
Conceive. 
Conceive? 
Yes. 
I conceived that in order to get a quota you 
would have to have some petrochemical plants built. 
Q And the petrochemical piants would be built at 


the same time as the core refinery? 
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A Otherwise I didn't think you would get the 
quota. 

Q In June 1962, by June 1962, you had talked to 
several chemical companies about making such -- 

A I talked to two. 

Q What two were they? 


A Hercules and Phillips. 


Didn't you talk to Monsanto? 


No, I did not. 

Excuse me, for a correction: 

I sat in a meeting that Mr. Coan had March 17th 
here in New York, where he had a man from Sun, a man from 
Celanese, a man from Phillips, Mr. Fischbeck, but that was 
not my personal solicitation. That was Mr. Coan. I simply 
sat in on the meeting. 

Q Were you aware of any other solicitations that 
Mr. Coan had made? 

A Yes, he told me about them. 

Q What companies were they? 

A One of them was Phillips; one of them Sun; one 
of them was Mobil. 

How about chemical companies? 

I think Celanese. 


Celanese is a chemical company? 
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Yes, it is. 
Did Mr. Coan approach Monsanto? 
Yes. He said he did. 
Any other chemical companies? 

A That's all I can think of. 

Q Now, in June 1962, when you received the letter 
from Phillips, which is J-37, which I show you, did you 
understand the project to be dead? 

A Yes. ‘They said it is quite possible the 
situation would change in the future. I don't know, maybe 
I answered that wrong. He indicated to me that they might be 


interested some time but they weren't interested then. 


Q You didn't take that very seriously, though, did 


you? 
A Yes, I did. In fact, I wrote a letter to Oscar 
Chapman about it. 
Q You took that seriously? 
A Yes. 
Q Hum. 
THE COURT: I really can't take "Hum" as any 
question. 
MR. FARRELL: I'm sorry. 
THE COURT: And as an expression of incred::lity, 


it is out of order. 
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MR. FARRTLL: I didn't mean it as an expression 
of incredulity. 
THE COURT: All right. 

Q Now, I ask you if you recall having your 
deposition taken in this matter on December 13, 1972 in New 
Orleans? 

A I do, sir. 

Q And I ask if you were asked this question and 
you gave this answer, page 145, line 9: 


") So as of that date you regarded the project as 


"A And I reported that to Chapman, Coan, Murphy 
and anybody that had anything to do with it." 

A That's right. 

Q Mr. Brown, with respect to your conversations 
with Hercules, you were unsuccessful in interesting them in 
making a commitment to take petrochemicals, is that correct 

A I'd like to amend that to say I was also 


unsuccessful in getting them to invest in the refinery. If 


was trying to get them to do boch. 


Q But you were unsuccessful? 
A I was unsuccessful. 
Q And the reason for that was that they wouldn't 


commit themselves to invest in Puerto Rico and have only one 


Skit 5 Brown-cross 
source of supply? 

A No, that isn't w..t they told me. 

Q Tel] me what they told you. 

A They told me that they had already all of the 
polyethylene and polypropylene capacity in the United 
States that they needed to satisfy cheir market, and that - 
in other words, they were caught up, they didn't have a 
shortage of the material, and they thought in a couple of 
years they might be interested. 

Q Do you know what Monsanto's response to Mr. 
Coan was? | < 

A No. 

Q Do you know what the response of any of the 
chemical companies was? 

A Only that he said that he was unsuccessful. 


Q In 1962, in June, you did not send a bill for 


your services to Oscar Chzpman, is that correct? 


A That's correct. 

Q Was that because you were so gloomy for the 
prospect of the project? 

A Because he was an intimate friend of mine, 
struggling along in the law business and I didn't want to 
take any of his money unless he made some, and I told him 


that the first day. 
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THE COURT: He was struggling along? 


THE WITNESS: He was, at the time, sir. He had 
been in government for years, and when he started in prac- 
tice, he had one oil client, and he was pretty unhappy 
about it. 

THE COURT: All right. 

A And I offered to help him, and if he made any : 
money, I would take the money; if he had gotten any stock, 
I would have gotten some stock, and later he got the 
money, and he paid me. 

Q But did you say or did you think at that time 
that you would not send the bill because you were so gloomy 
about the prospects of the project? ; 

A No, that was never discussed. He and I 
quarreled all the time abou: it. He once did give me a 
check for $1,200 and I gave it back to him. 

Q Well, I'm going to ask you again if you remember 
at your deposition -- 

MR. FARRELL: I'm sorry, your Honor, I lose 
the place. 

THE COURT: Well, I'm going to break for lunch 
at this time and maybe you can find it during the luncheon 


recess. 


Members of the jury, woulé vou return at 
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2 o'clock, please? You may now withdraw from the courtroom. 
(Jury left the courtroom.) 
THE COURT: You may step down, Mr. Brown. 
Off the record. 
(Discussion off the record.) 


(Luncheon recess.) 
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AFTERNOON SESSION 
(2.00 p.m.) 
BRUCE K. BROWN, resumed. 
CROSS EXAMINATION (Continued) 
BY MR. FARRELL: 


Q I aas in mid-question so I will start again. 


THE COURT: I don't recall that. I thought 


you were looking for a paper when we suspended. 

MR. FARRELL: I was but the question was 

handing. I will start the question again. 

Q Mr. Brown, at your deposition in this case do 
you recall at page 146 of the transcript being asked this 
question and giving this answer: 

*Q But in any event he" -- he being 
Chapman -- “invited you to submit the bill which you 
did and then you were paid? 

"A Yes. As a matter of fact, you can 
see from the letter I had to go back to my diary 
and reconstruct it secause it seemed so gloomy to 
me I didn't prepare bills." 

Did you say that? 

Yes. 

Were you in fact gloomy in June 1962? 


Yes. 
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Q About the project? 

A More accurately I didn't care because I quit 
the thing and had another jo” and was very busy with it. 

I didn't even think about it. 

Q Mr. Brown, did Mr. Chapman agree with you that 
the quota could not be obtained unless you had a commit- 
ment from a chemical manufacturer to take the petro~ 
chemicals? 

A During the period I was working with him he 
agreed with me, yes. 

Q You testified on direct about the quota which 
Mr. MacCrate asked you about.~° Do you recall there was 
a great deal of opposition to yxiisinn that quota to fill 
it during this period? 

A Yes, as an industry man reading the industry 
papers. I knew there was a lot of opposition. 

Q Was there not opposition because this was 
going to be of great economic benefit to Phillips in which 
the other oil companies weren't going to share? 

A I interpreted the opposition as being 
fact that more product was going to come into the 
States on the East Coast and that they would make 


money from their products. 


Q These products would be cheaper than the 
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products that they produced with oil in the United States? 

A I didn't read that in the papers that I read. 
It could have been true; I don't know. 

Q You don't know if that was true? 

A No. 


Q Mr. Brown, in your direct you said you were 


being paid for coming here. How much are you being 


paid? 


A $5060 a day for work here and $300 a day for 
work in my office. 

Q Was that true when you gave your deposition? 

A That's r’ght. 

MR. FARRELL: Thank you. 
REDIRECT EXAMINATION 
BY MR. uacCRATE: 

Q On your cross-examination, Mr. Brown, you 
referred to to the petrochemical plant or facility as 
necessary to obtain an oil import quota. Is the plant 
for the Phillips petrochemical plant which is depicted 
in J-54 of the same nature as you believed in December 
1961 was necessary in order to obtain an oil import 
quota? 

A Yes, sir. 

MR. MacCRATE: I have no further questions. 
3 
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THE COURT: Anything further for Mr. Brown? 
MR. FARRELL: No, your Honor. 
THE COURT: You are excused, sir. 
(Witness excused.) 
MR. UROWSKY: Mr. Joe F. Moore. 

JOE F. MOORE., called as a witness by the 
defendant, being first duly sworn, testified as 
“follows: 

DIRECT EXAMINATION 

BY MR. UROWSKY: 

Q Mr. Moore, will you state your educational 
background at the university level, please? 

A I graduated from puglic —" in Oklahoma 
and attended the Massachusetts Institute of Technology 
where I graduated in 1952 with a Bachelor's degree in 
chemical engineering. 

Q Will you state what experience you have had in 
aieieibiies and petrochemical industries since your graduation 
from MIT, please? 

A After graduation I was employed as a refinery 
engineer by Humble Oil & Refining Company, now called 


Exxon. In that capacity I was a pracqicing refinery 


engineer, process designer and refinery economist. 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 


pt 


e 


rss Moore - direct 1842 

te thin ie ak the wed we 1886 T lest ble to: 
form Bonner & Moore Associates which is a consulting firm. 
Since that time I have been practicing as a consultant in 
that industry. 

Q Will you tell us, Mr. Moore, what kind of 
work Bonner & Moore does and for whom, please? 

A Bonner & Moore's principal activity is as 
technical and management and economic consultants to the 
refinery industry and petrochemical industry. 

Our principal offices are in Houston, Texas, 
we have one in Washington where we do some Government work 
and New York and we have a European office in Brussels, 
Belgium. 

Our clients would normally be people like 
Gulf, Secens Amoco, Baden Carbide, Celanese, Monsanto 
and people of that sort. 

Q Mr. Moore, has your firm been engaged in con- 
sulting work with regard to petroleum and petrochemical 
facilities in Puerto Rico? 

A Yes. We were first engaged in Puerto Rico 
about 1961 by Commonwealth Oil Refining, called CORCO. 
During the intervening 15 years or 14 years we have been 


working for virtually all of the refineries in petro~ 


chemical projects in Puerto Rico, specifically CORCO, Gulf, 
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Union Carbide, Sun Oil and Puerto Rican Oil, a joint 
venture of Puerto Rico CORCO and PPG Chemicals. 

Q Mr. Moore, have you been called upon in the 
course of your work in Puerto Rico and elswhere to prepare 
financial analyses and evaluations of petroleum and petro- 
chemical: projects over the years? 

A Yes, we have. 

Q Are you familiar with the techniques generally 
used in making such evaluations, sir? 

A Yes. 

Q Mr. Moore, approximately how many analyses 
or evaluations of petrochemical projects have you been 
called upon to prepare or have prepared at your direction 
over the years? 

A Well, it would be hard to give an exact number 
but well over 100. 

Q Approximately how many years have you been. 
engaged in this activity? 

A 19 years as a consultant and five years 48 
an employee of the Humble Company. 

Q Mr. Moore, does Bonner & Moore also engage as 
consultants with respect to refinery design and design 
of petrochemical and manufacturing facilities? 


A Yes, we do. 
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One of our specialties or expertises is 
developing optimum flow methods for refineries and petro 
chemical plants and by that I mean the best choice of 


processing, the size of processes and the best operating 


conditions for those processes to maximize profits from 


a refinery or petrochemical plant. 


(Continued on next page.) 
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And have you personally been engaged in that 


Yes, I have. 

For approximately how long? 

A About fifteen years. 

Q Mr. Moore, are you familiar with conditions 
prevailing in the oil and petrochemical industries in 
and about 1968? 

A Yes... 

MR UROWSKY: Your HOnor, 1 submit that Mr. Moo 
is qualified to testify as an expert in this proceeding as 
to the value of petroleum and petrochemical projects and 
the methods of financial analysis which are employed in 
making such evaluations. 

MR. FARRELL: No objection. 

THE COURT: He may testify. 

MR. UROWSKY: In addition, your Honor, I submit 
Mr. Moore is also qualified to testify as an expert in regaud 
to technical matters in the planning and design ef petro- 
chemical facilities. 

MR. FARRELL: No objection. 

THE COURT: All right. 


Q Mr. Moore, haveyou had occasion in connection 


with this litigation to make a study of the Phillips 
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Puerto Rico Core project to determine what value a reason- 
able and informed investor would have as described to the 
core project in 1968? 

A Yes. 

Q And have you also had esaeelon to visit the sal 
facility and to examine the basic agreements between Phillip 
and the government of Puerto Rico pursuant to which the 
facility was built? 

A Yes, I have. 

Q Have you also examined certain forecasts of 
petrochemical demand prepared by Ph ips prior to the 
initiation of the core project? 

A Yes, I have. 

Q Mr. Moore, is this a copy of the report you 
prepared? 

A Yes, it is. 

MR. UROWSKY: Your Honor, I would like to offer 
this to be marked as Defendant's Exhibit D-340. 
(Exhibit D-340 was marked for identification.) 

Q Mr. Moore, would you -tell his Honor and the 
members of the jury what general method vou followed in 
determining the economic elements which would be used by a 


reasonable and informed investor in determining the value of 


the core project in 1968? 
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THE COURT: Before you go on with that, have 
these projections which he says he considered, been marked 


for identification? As I understand it, he had considered 


some projections of sales. 


MR. UROWSKY: That's correct, your Honor. I 
don't believe they have been marked. 

THE COURT: Unless it's waived, I would have 
them marked. 

MR. FARRELL: No, I would like them marked. I 
had assumed there were going to be other exhibits. 

THE COURT: If there are, I'm not aware of that. 

MR. FARRELL: I'm not either. 

MR. UROWSKY: Your Honor, I don't believe it 
will be required to mark them, since they aren't an 
essential basis of that. . 

MR. FARRELL: Your Honor, he just testified 
that he consulted them. 

THE COURT: That's what I thought he said, that 
these were matters that he reviewed or considered in 
reaching the opinion he is about to testify to, and if an’ 
expert witness has relied on any documents or given them 
weight in reaching his opinion, at the very least, those 
documents have to be identified with some certainty. 


It does not mean that they have to be offered in 
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evidence or even that they could be received in evidence. 
Q May I inquire, Mr. Moore, if you can identify 
the projections which you examined, please? 


A By date or in what form? How do you want me 


to identify them? 


Q Would you identify them -- 

THE COURT: Putting it very simply, do you have 
copies of these papers? 

THE WITNESS: I think I do. Can I check my 
briefcase? | ; 

THE COURT: Can't we come back to this, if the 
man really has copies, I will iet him go forward and he can 
find the copies during the recess. Will that be all right? 

MR. FARRELL: That's all right. 

THE COURT: We will save time. During the recess, 
any papers that the witness read, considered and relied upon 

: = 4 
in reaching whatever opinions he testifies to here today, 
must at the very least be marked for identification. And 
made available. 
Q Mr. Moore, would you tell his Honor and the 
members of the jury what general method you followed in 
determining the economic elements which a reasonable and 


informed investor would have used in 1968 in determining the 


value of the Phillips Core project? 
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Yes. 

In any evaluation the basic element that you 
try to forecast or predict is how much money it is going 
to generate. We call this cash flow. 

Very simply, cash flow is the money left over 
after you sell your product and pay your costs. 


So in order to make such a forecast, it is 


necessary to predict how much you are going to sell, and. 


since there are several products involved, what you would 
expect to get for these products, what their sales price 

would be, how much you think you will have to pay for the 
raw material and how much it would cost to build a plant, 
to operate the plant. 

Now, we acquire this information or we forecast 
this information in the following way:. 

For the prices of the products, I had my staff 
accumulate information which would have been available in 
the public domain, magazines and. so forth, as of January 
1968. 

From this information we forecast independently 
what we probably would have forecast as the price of petro- 
chemicals which Core manufactured. 

We did the same thing for the Venezuelan 


naphtha which was used as the raw material. 
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From our own engineering and technical files 
and the knowledge of the processes that were in the Core 
plant, we calculated what the cost of operations would be. 

From the Phillips reference which we have 
discussed, we estimated the volume of the various products 
which would likely be sold. 

Incidentally, these forecasts involve starting 


out at a relatively low level of chemical sales and rising 


over a period of four years and operating at a Levél or 


selling at a level quantity of patrochestonla after the 
fourth year. 

Q Mr. Moore, in making your analysis, did you 
take account of the relative cost advantage resulting from a 
oil import quota? 

A We did; in the sense that we used the price ofa 
Venezuelan naphtha raw material which would only have been 
available if Core had the quota. 

Q Did you also take into account the reinvestment 
commitment which Phillips was required to make to the Puerto 
Rican government in order to obtain its support for the 
awarding of an oil import quota for this project? 

A Yes, we did, in some detail. 

Q Mr. Moore, would you take us step by step 


through the elements of your analysis, please? 
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A Mr. Urowsky, could I have a copy of my report, 


please? 


Q ‘Yes, sir. 

A I'm going to be looking at table 7 in the 
report to make this explanation, which I guess is on p2ge 
17, I believe. Yes. 

Let me first explain how I viewed the commer 
cial operation of the Core facility or the Core project 
would work in light of the fact that Phillips had to reinvest 
all their profits for ten years. 

I have said that the basic element that I 
calculated was the cash flow. Now, cash flow gets 
complicated a little bit because under the tax law you are 
permitted to set aside some of this money as depreciation, 
that means that after ten years or twenty years whatever the 
expected life of the plant has been, the depreciation 
allowance has enabled you to save enough money to rebuild 
this plant if it wears out. 

So according to the tax procedure, one takes 
the money that is left over after you sell the product to 
pay the expenses, set aside the depreciation figure, and 
then what's left is called profit. 

Now, profit may be taxed. In this case of 


course, the Puerto Rican government -had given them a tax 
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holiday, if you will, or they had waived the tax requiremen 
for some years. 

Now, since the requirement was that they 
reinvest the profit, obviousiy the owner or the investor 
did not have that money that we call profit available to hi 
for his use. The only thing he could do with it was 
reinvest it and let's for simplicity's purpose say he was 
going to reinvest it in satellite plants because that was 
the intention. 

Now, my problem was to decide how to represent 
this, that‘he would have to invest this money in satellite 
plants. And incidentally, once he invested in the satellite 
plants and they were making profits, these profits were 
available to him like normal profits. 


So I did the following: 


I said that after each year, the profit that 


was accumulated from that year of operation was immediately 
invested at the end of that year, that is, you went out and 
you started building a satellite plant; that this reinvest- 
ment begin earning profit itself two years later, the two 
years being the time required to design and build a plant 
and start it up. This would be typical for a medium-sized 
chemical plant. 


So after two years, then, I calculated a cash 
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flow which would have resulted from this reinvestment and 
which under the agreement the owner could use like any other 
profit, he could pay off the bank or build a filling station 
or drill and oil well or whatever he wanted to do with —c. 
It was not limited in any way. And I calculated this cash 
flow which would have been equivalent to that investment 


earning fifteen »rercent. I didn't care what the investment 


8 
. was, I just said that the nature of this investment is such, 
. . it would earn a fifteen percent return. So this enabled 

" me then to calculate a cash flow that would be returnable 
“ to the owner after he reinvested in a satellite plant. 

Now, for each year I had two quantities which 
were available to the owner of Core. One was the deprecia- 
. tion allowance, because the agreement with the government 


said he cou.d set aside the depreciation allowance ina 
;: specified amount, namely five percent of the cost of the 
1 
plant in each year. So in all cases he had five percent of 


the plant costs and, let's say, that is roughly $3,000,000 


& 


a year. So that was available to the owner. 

Also available to the owner were the profits from. 
satellite plants that would be resulting from the reinvest- 
ment of his profits. | 

Now, I summed up those two quantities for the 


first, the first year I only had depreciation, because I was 


Rg F&F 8B RB 


saving up that profit for reinvestment. 
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The same thing for the second year. The same 
thing for the third year. So for three years I accumulated 
the uepreciation allowance for each year. 

After the third year, I began to accrue profits 
from satellite plants. So for the fourth and later years, — 
cash flow that was returned to the investor was the 
depreciation allowance for each year, plus the profit from 
the accumulated reinvestment in satellite plants. 

Now, the reason that I considered this as the 
proper cash flow is that this was the cash flow that was 
removed from risk, that is once the owner got his hands on 
that money, whatever happened in Puerto Rico, he was free o 
that risk. He could do whatever he wanted to. 

Prior to that time, all of that money was 
subject or let's say the profits were subject to the risks 
of business conditions in Puerto Rico staying favorable. 


Q Mr. Moore, have you had occasion to read the 


report preapred by Mr. James Walker of Purvin & Gertz in 


connection with this action? I'm going to show you a copy 
of that report now. It's been marked as Plaintiff's Exhibit 
232 for identification. 

I ask you to look at that to determine whether 
you have seen it before, and whether you are familiar with 


it. 
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A Yes. 

Q And have you also had occasion to read the 
transcript of Mr. Walker's testimony at this trial? 

A . Yes, I have. 

Q Would you te!) us what are the basic difference 
between your projection of cash flows from this project and 
Mr. Walker's, if there are such differences? 

A There is one very close similarity, and then there 
is a major difference. The first element of my analysis 
which was projecting the cash flow from. the first core 
plant was done in a very similar way to Mr. Walker's. In 


fact, I did it as closely like his to try to make -- to 


avoid confusion, because he did it in a reasonable way. 


At that point, though, we varied quite differentiy 

in how we consider the cash flows that wore available to 
the we. I consider that the ten year reinvestment 
commit. znt was a major factor in determining those cash 
flows, and Mr. Walker didn't consider, he didn't make a 
detailed analysis of that reinvestment. 

Q Mr. “Moore, in your opinion, can the Phillips 
Core project as it existed in 1968 be valued as an investmen 
opportunity in isolation from the reinvestment commitment 
which Phillips was required to make? 


MR. FARRELL: Objection to the form of the 
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question, your Honor. 

THE COURT: If the witness understands the 
question, he may answer it. 

Do you understand the question? 

THE WITNESS: Yes, sir. 

THE COURT: All right. 

A Yes, I think it was a very important point, 


and the reason I think it was important is because it 


substantially delayed the trial at which the profits could 


be withdrawn from the business environment in Puerto Rico 
or removed from that risk. 

Q And can you tell me in your opinion what relation- 
ship there was between this investment commitment and the 
oil import quota, if you believe there was such a relation- 
ship? © 

A Well, I do believe there was strong relationship 
which is why I said that I thought the ten year reinvestmen 
commitment was important. The relationship is this: 

Risk in any investment or really anything 
do risk is important and you have to consider it. [In 
case of the oil import. quota, there was an unusual or an 
extraordinary risk involved with the business venture which 
relied on this quota aiit certainly the Core project did 


rely on the feedstock cost advantage that was offered by the 
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Now, what was unusual about this risk? Well in 
my view, the risk was unusual in that the economic advantag 
of the quota was an artificial advantage. It was artificia 
in this sense: 

It first depended on a continuing low cost of” 
oil from the countries that produced and exported oil, and 
it was sold at a very low price; when the United States 
oil was selling quote a bit higher. 

And secondly, it depended on the United States 
government's continuing to find it appropriate to withhold 
quantities of this inexpensive foreign oil from United STate 
consumers and I think that a prudent investor would have 
been concerned about relying on those conditions continuing 
to exist way into the future. 

The reason that I think at this particular time 
in 1968 that it was of a particular concern was because of 
international events which had taken place in the previous 
year. I'm sure everyone is familiar with the term OPEC, the 
Organization of Petroleum Exporting Countries, and this 
organization was founded in 1961 under the guidance, 
leadership of Venezuela, and its purpose was to find ways 


of increasing the price cf oil that these countries were 


selling, because it was their major wealth, and they felt 
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they wanted to get the most they could for it. 

For many years it was ineffective because of 
political differences, particularly among the Arab countries, 
just kept them from doing anything cooperative. 

In 1967, in the five or six day war between 
Israel and the Arab countries, the Arabs were decisively 
defeated and this coalesced their political interest and 
all of a sudden OPEC, which had been kind of a squabbling 
group, became an effective organization and they immediatel 
began to lay plans to increase the price of oil which they 
were selling. 

_ Now I think an informed investor that might have 
been interested in buying Core would probably almost 
certainly have been very conversant with the international 
oil situation, and I think in January, 1968 he would 
realize that events were already under way that was going td 
raise those prices. 

I don't think he would have thought that prices 
would have risen as far as they actually did, but. I think 
undoubtedly there would have been doubt in his mind and 
particular concern that these economic conditions would 


exist very much longer. 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 


ry 


® ‘ Pee ita a 


Moore - direct 1859 
Q Mr. Moore, will you tell us now what method 
of financial analysis you applied to the data which was 
generated with respect to the cash flows and distribution 
of cash flows in your study? 
A I used the method which is called time to pay 
out or perhaps more commonly pay back. 


Q Is this a recognized method of financial 


analysis used by financial analysts and businessmen in the 


petrochemical industry in valuing petroleum projects? 

A It is a very widely used method, in fact 
proabbly one of the oldest methods in use in this partic- 
ular industry, yes. 

Q Mr. Moore, would you describe to us what the 
method is and why you employed it in valuing the project? 

A Well, I think all of us are familiar with the 
idea perhaps of how long it takes to get our money back 
and if you put meney in anything that igs what you are 
interested in doing. The method has a formula and is 
a calculation procedure and if we take a more technical 
description perhaps that a financial analyst would use 
rather than just a normal person, a financial analyst uses 
the time before the investment is removed from risk and 
this idea of risk is inherent in the whole notion. 


What it really means arithmetically it means 
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if you take the cash flow that this investment will 
produce, how many years does it take before they add up 
to the investment? 

If for example you invest $50 million and the 
project generates $10 million a year in cash flow, you 
would say this pay out of time to pay back was five years 
because in five years you have your original $50 million 
return and removed from risk. 

Q Mr. Moore, will you explain to us exactly what 
you did in applying the time to pay out method to this 
project? 

A I did two things: 

First I reconstructed in my mind the guide 
lines prevalent in the industry as of 1968 for the use of 


time to pay out. 


Those guide lines were generally these: 


It was considered that an oil refinery that 
would be built in the United States should pay our or 
return the investment es the owner within five or six 
years. 

Petrochemical market, which was considered 
necessary to pay an investment quickly and typically four 
or five years was a guide line. 


An overseas petrochemical plant, because it was, 
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apart from the political risk associated with it, generally 
three or four years was considered adequate time to pay 
out. 7 I started with these guide lines. 

Then I said an investor in core would mostly 
be concerned with how long he thought these economic 
conditions would continue to prevail that enabled the core 
plant to make the projected profit, how long would the 
import quota retain its value. 

I tried to conceive of two hypothetical 
investors that would be knowledgeable and would have the 
kind of funds that would be required to buy core. 

So I defined two investors. I took first a conservative 
guy, really worried about the risk that he ran and the 

risk of the Arabs rigging up the price of oil and he 

might not be willing to wait more than three years to get 
his investment removed from risk in Puerto Rico. 

So I took my cash flows which I had calculated 
in Table 7 and said in three years how much money would 
that investor have gotten back and, of course, in three 
years he only got $10 million back so this would be perhaps 
the lowest price that an investor might offer for core. 

I hypothesized a more speculative investor 


who said I am willing to take a chance and I will certainly 


let my time to come to pay out go longer because I think 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 


rs Moore - direct 

that the profits several years from now are going to 
be very good and I will go six years before I want my 
money back and money removed from risk. 

According to my calculation in six years he 
would have projected to have recovered $37 million. 

So I think this was the range that knowledge- 
able and informed investors would have offered for core, 
$10 million to $37 million. 

THE COURT: Plus the cost of construction. 

THE WITNESS: No, $10 million to $37 million, 
period. 

THE COURT: He would have offered $10 million 
for the plant that cost in excess of $40 million to build? 

THE WITNESS: Yes, sir. However, I would 

apply weight to the 37 because I don't think the $10 
million guy would ever have gotten around to negotiating. 
Let's take the $37 million figure. 

This is obviously less than the cost of the 

plant, as the Judge said and probably less than the money 


they borrowed. So to me the company had no positive 


value to its owners in 1948. I don't think they could 


have found anyone who would have paid them to build a plant 
in the light of the obligations which had been assumed 


to build the plant, particularly the ten-year reinvestment 
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criteria. 
Q Mr. Moore, are you familiar with the terms of 
the oil import oil quota which was awarded to Phillips 
for the core project on December 23rd, 1965? I believe 
that has been marked as Joint Exhibit 84 in this proceeding. 
A Yes, I am. 
Q Were there restrictions placed in that quota 
on the use to which it could be put, six? 
A There were two unusual restrictions, unusual 
with respect to what a typical quota had... 

The two restrictions were, first, that the oil 
brought into Puerto Rico under this quota had to be charged 
directly to the core plant. It could go nowhere else. 
No excess oil imported except what went .into the plant 
and that was unusual. 

Secondly, this core quota could not be traded. 
to another party, it could only exist in the name of the 
owner of core. 

Those are unusual restrictions that did not 
apply in the normal quota. 

Q In that regard, Mr. Moore, how would you 
determine the value that the quota had? 


A Because it was restricted to core I think the 


quota had no value that was apart from the value of the 
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total core project so I would assign the same value to it 
as to the core project. 

MR. UROWSKY: I would at this time like to 
offer Mr. Moore's report in evidence, your Honor. 

MR. FARRELL: Objection. 

THE COURT: Sustained. 

Q Mr. Moore, have you had occasion to examine the 
refinery flow sheets contained in the project plan brochure 
which has been marked in this proceeding as Plaintifi's 
Exhibit 215? 

I am going to show it to you and ask you to 
look at it to determine if you have examined it before? 

A Yes, I have seen this. 

Q Mr. Moore, in your opinion is the refinery 
plant set out in that flow sheet similar or substantially 
similar to the core project which Phillips actually 
constructed in Puerto Rico? 

A There is virtually no similarity. 

Q Will you explain to us what the differences 


are between the project which is represented in that flow 


sheet plan and the project which Phillips actually under- 


took to construct in Puerto Rico, please? 
A I will begin by trying to describe what ths 


flow sheet would remind me of as a refinery engineer. 
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I would describe it as a typical, complete, 
modern refinery as had been conceived in 1962. It has 
petrochemical operations, it is producing benzene, toluene 
and xylene. These operations are typical of virtually 
all United States refineries, producing somewhat more 
benzene, toluene and xylene that the typical United States 
refinery produces. 

It is producing in the order of 5 to 5-1/2 per 
cent benzene, toluene and xylene whereas the typical, 
average United States refinery produces about 3 per cent 
benzene, toluene and xylene. 

So in that I would characterize this essentially 
as a standard, modern fuel refinery producing the normal 


refinery fuel producgs in addition to these petrochemicals 


I have cited. These are heavy fuel oil, distillate oil 


or hearing oil and gasoline. 

Q Would you explain to us what the difference is 
between that plant for a refinery outlined in the flow 
sheet attached to Plaintiff's Exhibit 215 and the project 
which Phillips actually undertook in Puerto Rico? 

A The Phillips plant is sufficiently different, 
it doesn't really have a generic name like you call a 
refinery. This is a petrochemical plant and I suppose 


it is modeled after anything it is most closely after the 
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Sweeney Refinery or at least part of the Sweeney Refinery. 

In the case of the Sweeney Refinery that is 
used to make the gasoline and petrochemicals and that is 
essentially what the core plant does, uses naphtha to 
make gasoline and petrochemicals. 

Q What level approximately does the core plant 
produce in petrochemicals as distinguished from gasoline 
and fuel oil? 

A In this case let me define the petrochemicals 
I have referring to and from this flow sheet here I define 
benzene, toluene and xylene or the Ce aromatics as it is 
called and naphthalene. Those would be commonly referred 
40 as petrochemicals. 

In this flow sheet there is about 6-1/2 per 
cent of the crude oil charge recovered as those petro- 
chemicals. 

In the core plant the yield from core of 
similar petrochemicals, xylene, toluene and benzene, are 
in the order of 25 per cent. Probably the plant can 


produce more than that but in the forecast which I looked 


at part of those aromatics are going to gasoline because 


the forecast involved the stipulated quantity of gasoline 
contained in the quota agreement, 49.6 per cent of the 


core plant could produce roughly four times the volume of 
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petrochemical yields, of the petrochemicals in this 
plant. 

Q Mr. Moore, could you tell me when the Sweeney 
complex which you referred to a moment ago was built by 
Phillips Petroleum Company? 

A The basic concept and initial design, it was 
build during World War Ii and the design made during World 
War II and the first part of the refinery built at the 
same time. The bulk probably was built shortly after 
World War II. 

Q Would you describe the core facility asbeing 
basically similar in concept- to the Sweeney Refinery? 


A The concept of producing gasoline and petro- 


chemicals from naphtha, that is the feedstock, was the 


basic conceptual philosophy of the original Sweeney 
design. 

Q Mr. Moore, does the Sweeney facility to your 
knowledge also embrace the equivalent of the plant which 
was originally planned for core? 

A The Sweeney Refinery today of course is quite 
a complex chemical plant and I think you could say fairly 
that if core were to have evolved with many satellite 
plants, it would probably -- 


MR. FARRELL: Could we have a time, as of when? 
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As of 1968 or as of 1962. 
THE COURT: Tell him which one you want. 

Q As of 1962, sir? 

A 1962 would be more extensive than the core 
plant, not as it is today, but it would have been the core 
plant plus primarily an ethylene operation. 

Q In terms of the downstream processing units 
which the plant had, is that correct? 

A Yes. 

Q Mr. Moore, do you know or what do you under- 
stand the term flexibility to mean as applied to a petroleum 
refinery 

A A petroleum refinery designed for the United 
States always has one of its primary objectives flexibility. 

When you say flexibility, what you're realiy 
talking about is the fact that in United States we have 
varying, seasonal variations. The demand for the main 
fuel we have for heating oil is in the winter, net so much 
in the summer. 

There is less gasoline in the winter because 
in the summer people drive on vacation and use more. 

So there is a reduced demand for fuel oil to operate power 
plants in the winter because we don't air-condition. 


So the character of the fuel product markets 
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for petroleum in the United States is one of a changing 
pattern or demand. 
So the refinery that is to meet that market 
-has to have flexibility designed into it to make che 
gasoline yield relative to the heating oil and residual 
yield for industrial fuel oil yield, relative to both of 
those other things. Any refinery has as 4 major 
criteria flexibility. 
Q Mr. Moore, what is a petrochemical feedstock 
produced from at a refinery? 
A With the technology of today of 1962, -- 
well, let me qualify that a little bit. 
In 1962 I. would say virtually any refinery 
stream could be converted to some kind af petrochemicals. 
Today, any refinery stream can and maybe it 
was the same in 1962, I just can't remember that. 
But I think the distinction is not too critical 
because virtually any hydrocarbon can be produced into 2 
some kind of petrochemical. Each hydrocarbon whether 


heavy or light couldn't necessarily be turned into any 


petrochemical but if you take all of the possibilities of 


petrochemical and refinery feedstreams, each feedstream 
could be produced as some kind of petrochemical if the 


right kind of plant was built to process it. 
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Q Could you tell us what is necessary to make 
a petrochemical feedstock available from a refinery? 
A A refinery has a petrochemical feedstock 
available as soon as it brings crude oil into the plant 


so there is virtually no equipment necessary to make 


pe5rochemical feedstocks available. Thg@ifare almost 


available by definition in the operation of any refinery. 
THE COURT: What I think he is asking you is 

does it go out of the refinery by pipe to the customer 

or barrel or gaseous or in what form? I think that is 

what the inquiry is intended to find out. 

: THE WITNESS: Let i readdress myself then. 

First, you can find petrochemical feedstreams 

anywhere because virtually all refineries have petro- 

chemical feedstreams. To make it available to he 

customer, the refiner might have to do nothing but he may 

have to build a tank for example or a loading dock. 

These things in terms of refinery cost are a relatively 

small banewhmente. He would not have to build normally 

a processing plant to make petrochemical feedstocks 

available. 

Q Mr. Moore, what would you understand flexibility 


to mean with regard to producing petrochemical feedstocks 


as distinguished from flexibility in a petroleum refinery? 
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A I suppose flexibility to produce petro- 
chemical feedstocks would primarily mean having a lot of 
choices available. rf you had a lot of different streams 
presumably one who wanted to make any particular che-ical 
could come to you and you could find a stream that would 
be suitable for hin. 


(Continued on next page.) 
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Q Would you describe the Phillips Core facility, 
the facility which Phillips actually constructed in Puerto 
Rico as having a high degree of flexibility with regard to 
producing petrochemical feedstocks? 

A Well, compared to a refinery, of course, it had 
very small flexibility, because it had relatively few 
streams. It basically only processed naphtha which perhaps 
might be just called a single renee from crude oil, where 
crude oil produces many streams. So it would be relatively 
inflexible. 

Q Mr. Moore, do you know what it means for a 
vettiuncy to have the character of a quasi-public utility? 

A Well, quasi-public utility, to my knowledge, 
doesn't have an exact meaning, but in recent years the idea 
has been sort of kicked around that perhaps you could finance 
a refinery by using certain utility concepts, and I think 
when used in this term, utility concept does have a pretty 
definite meaning to most people, and what it really means 
is that a market is assured, and the owner is assured a 
return on investment. 

For example, a real public utility, you know, 
there is a regulatory agency and they say how much you can 


charge for electricity and how much you can charge is 


determined by what the regulatory agency says is a fair 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 


jkit 2 Moore-direct 
return on the investment. 

So utility concept involves the notion of a 
guaranteed profit, but also, a guaranteed small profit. 

So the idea has been advanced that perhaps an 
owner could go to a major customer and say, “If you will 
guarantee me a profit, I wiil build a plant and operate and 
provide you materials at low cost, because I will only 
take a small profit," because I'm trading off high ee 
for insurance, if you will. 

Q Mr. Moore, in your opinion, does the Phillips 
Core facility embody either the public utility or quasi- 
public utility concept? 

A Not to my knowledge. 

Q And why not? 

A Well, I'm not familiar a any idea wherein 
there is a guaranteed profit for Core or where Phillips has 
offered to reduce their profit in return for any kind of 
security, the assurance that they would make a profit. 

I think it is the normal commercial type of venture. 
| Q Mr. Moore, would it be possible for a small 
promotional group, interested in ssceniatiniactien a petrochemical 


facility, to arrange for the financing of the facility 


without securing specific prior contract commitments from 


chemical companies to purchase the products that they hoped 
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to produce? 
A Not normally, for this reason: 

When someone goes to the bank to borrow money, 
as we all know the bank wants to know if you can pay it 
back. If you want to buy a car, the bank asks you how much 
you make, how much you have in the bank and whether you 
still have a job. They want to know if you can pay the 
money back. 

ee if a company goes to them they ask them 
the same questions. They are perhaps in slightly different 
form. 

We normally don't keep a balance sheet at our 
house, but a company does keep a balance sheet which sort of 
shows how much money it saved. It has a profit and loss 
statement which kind of shows what its income is or it's 
like the company's salary. 

So the bank says,"Can you pay this money back an¢ 
particularly, can you pay the money back if the venture 
fails? If the whole things goes down the tubes, do you 
still have encugh money to pay us SO we don't have an unusua 
risk?" 

That's the normal negotiation which has to go on 
before a loan is accepted. 


Now, a small promotional group is normally 
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considered one which doesn't have enough money to do what 
they're trying to do. They may have a lot of money. Maybe 
they're trying to do something that costs a whole lot, so 
they don't have the financial resources to accomplish the 
objective. 

Now, one thing that a promotional group can do 
or that a bank will consider with . promotional group that 
a person doesn't have a chance to do is that the prmotional 
group may find a way to, in effect, get the financial 
resources of a big company behind them and they would do 
this. 

For example, by assuring the bank that when the 
make the product there is going to be a big company around 
to buy it and they have a contract. So in essence, this 
will assure the bank that their only source of paying off 


the loan, which is successful operation of the business, 


has been insured by making big companies promise them throu 


contracts to buy their products. So this adds assurance to 
the bank that they will be able to repay the loan with the 
earnings from due. hustiness 

Q Mr. Moore, in your opinion, could a company suc 
as Phillips Petroleum Company undertake a project like Core 
without first securing such prior commitments? 


A From the standpoint of the bank they could 
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because they themselves have the financial resources to pay 


off that loan even if Core were to flop. 


Q So that they would be able to proceed because i 


their financial resources? 
A They would be able to proceed with an investmen 
of that size, with their resources, yes. 


Q Mr. Moore, I just have two more questions for 


Are you being paid a fee for your time and work 
in preparing the study of the project about which you 
testified today? 

A Yes, we are. 
Q And is that fee comparable to the normal 
consulting fee which you received for comparable work for 
_ your regular clients? 
A It is our standard fee plus expenses, yes, sir. 

MR. UROWSKY: Thank you very much. 

THE COURT: At this time I will exuse the jury 
briefly. | 

(Jury left ‘the. courtroom.) 

THE COURT: Please mark for identification whateyer 
the wtiness relied upon, and make it available to 
plaintiff's counsel. 


(Recess. ) 
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(Defendant's Exhibit D-341 was marked for 
identification.) 
CROSS EXAMINATION 
BY MR. FARRELL: 

Q Mr. Moore, I show you Defendant's Exhibit 341 
and ask you if that is the projection to which you referred 
in your direct testimony? 

A Yes; specifically the table called K-1 -- 
Core Complex in Puerto Rico. 


Q On the bottom of that page is K-128; is that the 


A Yes. 
Q Is that the only projectiom you looked at in 
making this calculation? 


A IT is the only one I used. I looked at the 


same one that Mr. Walker had looked at, which was the earlier 


one, I think presented in the presentation in Puerto Rico, 
but I didn't use that one. 

Q Now, Mr. Walker -~ I'm sorry, Mr. Moore -- you 
know Mr. Walker, don't you? 

A Yes. 

Q You know the firm of Purvin & Gertz? 


Yes. 
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You have a high regard for their work? 
Yes. 
THE COURT: Can you all hear the witness? 
THE WITNESS: I‘m sorry. I nodded. 
Yes. 

Q Turning to 1967, at that time do you know what 
size Phillips Petroleum was relative to the other oil 
companies in the United States? 

A Using what measure? 

Q Assets. 


A No, not from assets. Perhaps earnings, I could 


give a better estimate. 


Q Give me earnings. 

A Well, I would say in ‘67 Phillips' earnings 
were in the magnitude of 2 to 3 hundred million dollars a 
year, and they were probably ranged around eighth of total 
oil companies, eighth “o tenth. 

Q Was Phillips regarded in the industry at that 
time as a prudent investor? 

A I would say that Phillips was regarded as an 
astute innovative investor. I don't know whether that is 
the same thing as prudent or not. 

Q Astute innovator. Do you know whether Phillips 


in 1967 took into account the possibility that OPEC would be 
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more effective? 

A No, I don't. 

Q Well, Mr. Walker in 1963 --- 

A Moore. 

Q -- and I show you Mr. Learned's letter of 
December 16, 1963, Phillips was projecting that this 
facility would earn annually $17,000,00, was it not? 

A Yes, sir. 

Q Now -- 

A ba 

Do you want to add to that answer? 
I can't ask a question, can I? Sorry. 
THE COURT: There is a gvuod reason for that. 
THE WITNESS: Yes, I know. - 
Q Do you know whether in 1967, in the oil industry 


there was a general opinion on the part of those engaged in 


it that crude oil prices would be escalating sharply in the 


next few years? 
A I would answer that this way: 
In 1967, prior to the Six Day War, I suppose the 
philosophical position would be that they will, but not 
any time soon. 
And I think my position was that the Six Day War 


focused on those issues which in fact culminated in the rise 
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Q You don't have any evidence, however, that afte 


in crude prices. | 
the Six Day War Phillips rethought this project, do you? 

A I have never investigated that at all, no, sir. 

Q There certainly was no evidence, anything exter 
that you could see, that they did? 

A I didn't look for any. 


Q Now, in fact, in the oil industry, in 1967, 


was some opinion that prices would go down, isn't that true 


THE WITNESS: In the fall of ‘67. 


Q Well, are you aware that at about this time 


Commonwealth Refinery made a prospective two-year contract 
to sell refined products at the price that was then 
prevailing? 

A I am. Are you talking about the Puerto Rican 
Water Authority contract? 


Q I don't know to whom the seller was. Are you 


? 
A I would say so. Again, prior to the war. 
How about after the war? 
I think that that opinion was not held at that 
THE COURT: When was the war? 


aware of that contract, there was a two year contract, was 


there not? 
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A I don't know the term of it, but there was a 
very famous contract made at that time which ultimately 
resulted in I think some litigation, and that was one 
with the Puerto Rican Water Authority, yes. 


Q And that contract was fundamentally based on the 


opinion of Commonwealth that crude oil prices would not 


increase, isn't that correct? 

A That's correct. 

Q And that contract was a disaster, wasn't it? 

A That's correct. 

Q Were you aware or did you consider, did you 
consider that in 1968 the prices of refined products as well 
as the prices of crude oil might rise? 

A Did I consider that in 1968 -- 

Q Did you consider that as of 1968 a prudent 
investor who thought that crude prices would increase would 
also consider that the end products would increase, the 
prices of the end products would increase? 

A In the general sense, yes, and I qualify my 
answer, because the economics which would dictate how much 
of the more expensive oil in the United States and the less 
expensive oil overseas would be available to him would of 
course affect that answer and he would have to speculate 


on what t2 government policy was, which I think is pretty 
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dangerous. 

Q Well, I think you testified that the value of 
the import quota was somewhat speculative as of 1968 becaus 
it assumed that foreign crude prices would stay relatively 
stable and that the government would continue its import 
policy, isn't that correct? 

A That is not what I said. 

Q Tell me what you said. 

A I said that because of the fundamental elements 
which determined the value of the import quota a prudent 
person would feel they had been unlikely to continue on 
indefinitely into the future, that there had to he an end 
to these particular conditions. And I think speculative, 
perhaps, is too strong a word for what { implied by that 
statement. 

Q well, again, do you know whether Phillips 
considered this? 

B No, I have not ever discussed this kind of matte 
with Phillips, and I have no idea what their ch caleis was. 
Q Well, you testified on your direct that a 
reasonably prudent investor would pay about $37,000,000 

for this plant, is that correct? 

A As of January, 1968, yes, sir. 


Q And is it your testimony therefore, that Phillips 
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would spend $70,900,000 to build a plant that was worth onl 
37? 

A Yes. 

Q That's what they did? 

A That's correct, and I think events have borne 
out my analysis. 

Q But that sass not the opinion of a major oil 
company, namely PHillips, in 1968? 

A I assume not. I certainly don't know what 
hsnie opinion was. 

Q And therefore, if you could find an oil company 
which would spend $70,000,000 to purchase a facility, that 
you say is worth $37,000,000, it is also reasonable to 
assume yor could find a buyer for a minority interest in that 
core plant, isn't it? 

A I'm sorry, rephrase the question, or restate it, 
excuse me. 

Q If an oil company of the stature of Phillips 
would spend $70,000,000 to build a plant which you say was 
worth, when it was completed, $37,000,000, would it not be 
possible to find an investor who would agree that that 
plant was worth at least the $70,000,000 Phillips expended? 


A My analysis, of course, was based on the value 


of that plant to produce profit in the future. $37,000,000 
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is perhaps below what someone might have bought the plant 
for salvage value. 

So possibly if you were to salvage the plant, 


tear it down, move it to the’United States, you could have 


found a buyer that would have paid more than $37,000,000. 


If the buyer looked at the plant in terms of its profit - 
producing potential, and he recognized that the profits 
would have to be plowed back in other plants for ten years, 
then I would not deviate in any way from what any investor 
might pay for the plant, based on my $37,000,000 estimate 
of the value 

Qo. And in that case, then, Phillips had made a 
wrong judgment in building the plant, that is your conclusion? 

THE COURT: Tested by 1967 .judgment, is that 
what you're asking? 

Q Yes. As of 1968 or ‘67, they were making a big 
mistake, is that your testimony? 

A Considering all of the terms that went into the 
contract, I mean, into the deal, which mainly involved the 
contract with the government of Puerto Rico, yes, Sir, they 
absolutely made a mistake. 

Q As of ‘68? 

A As of '68. No doubt about it. 


Were you aware that this was going on in 1968? 


1885 
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A I had no idea they had to reinvest their profits 
I was aware of the fact that they built the plant. 
THE COURT: What is the date of the contract 
with the Commonwealth? 
MR. MARKS: 1966. 
MR. MacCRATE: 1965, your Honor, May. 
THE WITNESS: ‘65, yes. 


A No, I had only learned that when I took this 


assignment and I was shocked to learn that. 


Q You recall, do you not, that in 1965 and in '64 
there was tremendous pemern ne ee to granting this quota to 
Phillips? 

A Yes, sir. 

Q Based on your knwoledge of the industry at that 
time, do you believe that there were any other oil companies, 
other than Phillips, which would have expended the amount of 
money that Phillips expended to build a petrochemical 
facility in Puerto Rico? 

A I would answer that ches way: 

I think that virtually any company who could 
afford it would have built the core plant and operated it 
if they didn't have to reinvest ten years’ profits. I doub 
that any other company was willing to make an agreement lik 


that with the Puerto Rican government and I suspect that on 
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of the reasons Phillips got the quota is that they uniquely 
were willing to make that agreement. 
ne 
I must say, I don't know that of my own knowledge, 


but that would be my judgmnet in the matter. 


Q Do you know how much -- I'm talking about 


percentages now -- do you know how much of its earnings 


Phillips normally plows back into reinvestment? 

MR. UROWSKY: Objection, your Honor. Couldwe 
have some understanding, reinvestment as of what date? 

THE COURT: The time ought to be fixed. 

As of 1968. 

THE COURT: You see, as I understand it, this 
was done in '65, isn't that so? 

MR. FARRELL: I will take '65, your Honor. '65. 


THE COURT: Everybody is talking about '67 and 


MR. FARRELL: Because that's when the plant got 
onstream, your Honor. 
THE COURT: I know. 


My analysis is what would they have paid in 


THE COURT: He asked you the question. You 


answer the best you can. 


A No; I haven't asked for PHillips' annual reports 
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or their financial statements to say how much they invest, 
and, of course, those statments don't say necessarily what 
they invested in. 

Q But it is normal, is it not, for major petro- 
leum companies to reinvest their profits? 

A To reinvest their profits in the best way 
possible at the time, yes. 

Q Yes. And this ieee would normally be 
in plants and equipment for the continued operation of the 
oil company, wouldn't it? 

A No. 

Q What would it be? 

A Buying leases for oil production, most 
likely, off shore oil production or onshore oil production, 
concessions overseas, filling stations, paying the bank, 
improving their debt equity ratio. 

Q But all of that is designed to increase or to 
continue in operation the company's business, is it not? 


A Under the most favorable terms it can manage, 


Q Now, did you, when you considered your report, 
review the actual operating expenses and profits of the 
Core plant? 


A Not when I did my report, no, sir. 
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Q Have you looked at them since? 

I looked at, briefly, some of them, yes, sir. 
"70, *Tls« | think. 

Dia you look at "73 or ‘74? 

No, I did not. 

Q When did the quota system effectively end? 

A Well, I think the quota system legally ended in 
‘73, but I think effectively crude prices were such it 
ended -- I mean the advantage probably disappeared about 
‘72 some time. 

Q Were you aware that in '73 and '74 the profits 
of the Core were higher than they had ever been during the 
quota? 

MR. UROWSKY: Objection, your Honor. 
THE COURT: I think we- had the profits testified 
to yesterday, did we not? 

A I would certainly assume they would be. Everyone 
else was making -- 

THE COURT: Just a moment. There was an objec- 
tion. The Court has to have an opportunity to rule on it. 


THE WITNESS: Excuse me. 


THE COURT: I think there was testimony yesterday. 


MR. MARKS: Mr. Johnstone testified. 


THE COURT: I thought he did. 
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Please don't make an argument. I will overrule 
the objection. 

THE WITNESS: Do you want to restate the 
question? 

Q Yes, were you aware that in '73 and '74 the 
profits of the Core plant were higher than they had ever 
been during the quota? 

A I would have assumed tney would be, yes, sir. 

Q Why would you assume they would be? 

A Because in 1973 the products which they sold 
reached their all time price high. Benzene sold for $2 
a gallon, which was almost ten times what it had sold in 
our projection. This came about because -- well, maybe I 
shouldn't -- you want me to go into that detail? 

Q Sure, tell “a 

A It came about because demand basically caught 
up with supply in the early 1970s. As you probably, well, 


as you may not be aware, there was really a hiatus or a 


ceasing of construction of petrochemical plants, and partic 


ularly refineries in the late '60s and early ‘70s up until 
this day, there have been virtually no refineries built. 
This was -- 
THE COURT: You're talking about the United 


States, continental? 
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THE WITNESS: United States, yes, sir. 

THE COURT: Not everywhere. 

THE WITNESS: That's almost true everywhere. 
Let's say Europe and United States and Japan, I should say. 

A So what happened, in 1973 there was fundamen- 

tally seals concern about the fact that foreign crude price 
were xising very rapidly, demand was very high, gasoline 
demand was very high in 1973 and basicaily industry ran out |, 
of aromatics, and CORECO, for example, the reason I say I 
mould have assumed they would have made their best profits 


ever in '73 was that people who were in the aromatics 


business, that was their all time record year, because the 


demand was high. They could sell all they could make and 
the prices were the highest they ever were. 

Q Are you aware that Phillips itself has projected 
that it will earn, that the Core will earn, from 10 to 15 
million dollars per year through 1979? 

a By the Core, you're talking about the original 
core plant? 

Q Right. 


A Yes, I'm aware of that. 


SOUTHERN DISTRICT COURT REPORTERS. US. COURTHOUSE 


Moore - cross 1891 

Q And do you have any reason Or any knowledge 
on which you would base any disagreement with that 
projection? 

A With respect to the first element of the 
project, the core plant, no, I think that is reasonable. 

Q 1969 and 1970 Phillips bought a quarter interest 
in core from PRIDCO, did it not? 

A Yes, sir. 

Q A 25 per cent interest? 


A That is my understanding. 


Q Do you know what the price was? 
A 


$18 million, I believe. 

Q Again, based upon your prior answer, you would 
have the opinion this was a bad investment for Phillips, 
is that correct, buying this share? 

A rf I couid _ myself in that time, I probably 
would have thought it was not a real good investment but 
not particularly bad. 

Q Did you regard or do you regard the price 
as reasonable? 

A Well, I think considering the nature of this 
transaction the price was more or less reasonable. 

Q . What do you mean by considering the nature of 


the transaction? 
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A Well, I think there were several factors that 
characterized the transaction. 

The first factor was that by buying 25 per 
cent or by buying PRIDCO's 35 per dent, Phillips acquired 
managerial or economically two things, they bought 25 
per cent of the earnings if you will or assets, this is 
something which they could put on the balance sheet, in 
the savings account and added to their earnings. 

So they acquired it and that would be more or 
less a conventional kind of analysis. 

But secondly they acquired something we might 
say is intangible but usually has a value, namely, it 
got rid of a minority stockholder. The management of 
Core did not have to protect the rights of a minority 
stockholder, they got some rreedom of action. That of 


course is very difficult to put a specific yardstick value 


on but it is customary valued, something of value that 


you pay money for. 

| I think the third characteristic of the 
transaction is that they were certainly not going to 
want to drive a hard bargain with the Puerto Rican Govern- 
ment which was, of course, very closely involved with 
PRIDCO. I felt it would be willing to pay 4 premium 


for the 25 per cent because they gained freedom of 
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action and I think they were not willing to bargain 
particularly hard because it was the Puerto Rican 
Government. 

Q Do you have any opinion as to the difference 
in price that might have bem reached if it had not 
been PRIDCO? 

A I made a guess at that. I said that perhaps 
a reasonable premium to pay for the freedom of action 
that you were acquiring the minority intterest and 
because once you acquired the 25 per cent interest, for 
accounting reasons there was some advantage and you could 
put it on the balance sheet which accountants think is 
important, these were the reasons and I guessed a 25 
per cent premium woujld have accrued to .what Phillips 
would have paid for just the earnings by itself. 


If you take that kind of analysis, that would 


have reduced my calculation, it showed that there would 


have come back the value of Core of $57 million if I assumed 
they paid a 25 per cent premium for PRIECO's interest, 
multiplied by four, it comes to $58 million. 

Q The cost of Core as of that date was $57 
million? 

A As measured by this transaction which of course 


is still less than the cost of the plant. 


Moore - cross 
Q Are you aware what PRIDCO paid for its 
interest? 
A I will say I have seen the numbers but I 
couldn't recall them. 
Q If I said $2,750,000 would that ring a bell? 
A $3,750,000? 
Q Yes. 
THE COURT: Is that in the record here some- 
where? 
MR. FARRELL: I want to find out if he knows. 
THE COURT: F said he doesn't. 
MR. FARRELL: I tried to refresh his recol- 
lection. 
THE COURT: Is there any dispute? I won't 
waste time on it. 
You may answer. 
A I remember reading in the record somewhere it 
was proposed that if PRIDCO, I believe Mr. Walker's 


testimony, that if PRIDCO put up their portion of equity, 


of the original equity that was roughly 3-1/2 or 3-3/4 


million that would be their 25 per cent of the original 
equity used to build Core, yes. 
Q Do most operating oil and chemical companies 


use the time to payment analysis that you used? 
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A Time to pay out. 

Q That you used? 

A ‘ think practically every oil company uses it 
to some degree, yes. 

Q Do they rely more on he discounted cash flow 
method? 

A For typical investments the discounted cash 


flow is more widely used by staff groups particularly. 


Q Is the discounted cash flow method more 


sophisticated? 
A Well, I can't answer that real briefly. 
If you don't mind let me elaborate a bit. 

There is no magic way to evaluate an investment. 
Probably some of the smartest investors do it by the seat 
of their pants. Possibly J. Paul Getty doesn't know 
what a discounted cash flow method is but he does pretty 
well and really take the tools available and try to use them 
as best you can. 

For many investment situations this discounted 
cash flow is probably recognized as the most effective 
technique. 

I said I used the time to pay out because I 
thought there were some peculiar circumstances of this 


particular investment which made the time to pay out some- 
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thing I thought was a little bit more common sense and 
enabled me to get to the heart of the matter better. 

Q Isn't the basic disagreement between you and 
Mr. Walker the way in which you value this ten-year re~ 
investment requirement? 

A I would say the -- yes, the ten-year reinvest~- 
ment requirement is basic or how we treat it is the fundamental 
difference between the analyses. 

Q Mr. Walker treated it by increasing the 
discount, is that right? 


A Hesaid he would, the investor would require 


17-1/2 per cent return where he might require 15 per 


cent return. 

Q He considered it more impertant so that after 
you had calculated it you treated it separately, isn't 
that what you did? 

A I did and I think I consicered it important 
but also considered it pretty confusing. I didn't think 
that I of my own experience can sit here and say that if 
I were required to reinvest all profits for ten years, 

I don't think it is real clear what the impact of that 
would be on an investor. 
THE COURT: Isn't it true that in addition * 


that commitment to reinvest for ten years there was algo 
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an exemption from income taxes on profits for ten years. 

THE WITNESS: Yes. 

THE COURT: One was in a way connected with 
the other, wasn't it? 

THE WITNESS: Yes. In my view I am not sure 
what you are thinking about. 2H my view it was con- 
nected in that actually you had more money at stake, to 
reinvest and eee just aren't that many opportunities in 
Puerte Rico. 

Q Mr. Moore, as a matter ef fact Phillips met 
the commitment to reinvest within the first year or two 
of the commencement of operatisns of Core, isn't that 
right? 

A It certainly got a good start on at. 

Are you talking about the fibers investment? 

Q Yes. 

A That certainly met all of the early commitments 
and got them ahead of the return criteria by it. 

Q Thereafter the profits would not have been 


required to have been reinvested because they already wet 


the commitment? 


by? 
it not true that Phillips announced that 


invest the required amount in a fibers 


Moore - cross 


A I don't really know but I understand, my under~ 
standing that that is about right. 

Q If in fact Phillips met its obligation to 
reinvest within a year or two of the opening of Core, the 
Core profits would not thereafter be tied up, isn't that 
wopeeck? 

A The fact that Phillips had reinvested that 
money in one sense disencumbered the profits from the 
original Core plant but the total project was still very 
much -- there was not very muchmoney in the bank, the money 
in the bank had gone down because they dropped $50 million 
or whatever it was on the Core plant, on the fibers plant 
in these two years. So they were losing money, cash 


hand over fist at this point. 


Q On the other hand the profits themselves, 


assuming you have a minority interest and, as you 
testified you have to consider that if you had a minority 
interest the profits of Core itself were not encumbered 
by this agreement that you talked about, isn't that 
correct? 
A I don't understand that -- 
MR. UROWSKY: Can we fix a time? 


Objection. 
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Q In 1968 Phillips had announced they would 


meet the conditions cf the agreement by billing the 


fibers plant, isn't that correct? That is what you said, 
isn't it? 

A I said I don't have firsthand knowledge. 

Q But it was about right yau thought? 

A I will tell you what I understand. Again, 
this is not firsthand knowledge. 

THE COURT: Didn't you look at this agreement? 
THE WITNESS: I looked at the agreement. 

I was not privy to all of the communications which went 
on about the fiber plant. I pointed this out, the fiber 
plant obviously was not a satellite of the Core, doesn't 
use the feedstocks from Core and so forth. It is a 
commercial venture that happens to be built across the 
road. 

Q Didn't the agreement say they had to invest 
their money in satellites? 

A Satellites or a project agreeable to EDA sa 
think was the wording. 

Q Wasn't this blessed as a satellite? 

A That is what I say I have not seen. a far 
as I know there was correspondence between Philiips and 


EDA which asked that a fiber plant be considered, con- 


ars Moore - cross 1900 
sidered against this profit reinvestment so I think that 
my understanding is they reached agreement with the 
Government that they could count that as a reinvestment, 
yes. 

Q The decision to invest in the fiber plant 
was a business decision by Phillips, isn't that correct? 

A It would appear to be. 

Q Under the agreement of 1965 Phillips having 
met the obligation to reinvest would have been able to 
utilize the profits of the Core in any manner it saw fit, 
is that not correct? 

A Well, they did not meet the obligation. 

If you will examine my report you will see my projection 
of their obligation was over $300 million. 

Q You weren't here testerday but where did you 
get the figure of $300 million? 

A off my report. I will refer you to that, if 
you would look at the report? If you look again at 
Table 7, the fourth line is called Core profit before 


income taxes, referring to the first Core plant. 


You will see that my estimation of the core 


profits for the first year is 11 million, rising to 21, to 
23, 25 and leveled out. 


Por ten years they hit roughly 24 mijiilion a 
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year and for ten years that .% $240 million plus the 
investment for the original Core plant which you have 
said is probably $70 million and that is $310 million. 

Q As a matter of fact it hasn't worked out that 
way, has it? x4 

A It seems like it worked out pretty close. 

Q Do you know hew much their actual profit 
reinvestment was pursuant to this agreement? 

A I think the preset commitment comes to about 
$200 million plus the original Core plant or $270 million 
which is pretty close. That is a fantastic amount of 
money. 

Q In your analysis on return of money reinvested 
you assumed a return of 15 per cent? 

A Yes, I presumed if you built a satellite plant 
that it would produce a ¢ash flow equivalent to 15 per 
cent return. 

Q If the money were reinvested would you not 
have some residual vaius? Wouldn't you have whatever 
the money was invested in? 

A The physical assets? 


Yes. 


Q 
A Yes. 
Q 


Wouldn't that be an asset? 


Moore - cross 


It wouldn't be a profit. 


But it would be an asset? 

A It wouldn't be cash. It wouldn't be an asset 
that you would consider paying the bank with, no. It is 
a factory sitting out there which may be worth salvage 
value or profit potential and I ‘ainahhunnl. te worth a 
profit potential so I took the higher value. | 

On the balance sheet yeu show a plant that had 
a certain value or there was 4 debt against it. That 
wouldn't be part of your savings. 

Q But the ten-year reinvestment feature was in 
your opinion an item which changed Phillips Puerto Rico 
Core as of 1968 to a losing investment, is that it? 

* Yes, sir. 

Q That is the only feature? 

Yes, sir. 
MR. FARRELL: That is all I have, your Honor. 
THE COURT: Anything else? 
MR. UROWWKY: Just a few questions. 
REDIRECT EXAMINATION 
BY MR. UROWSKY: 

Q Mr. en, why did you not use the projection 

pointed out for Core by Mr. Walker that he used? 


A Well, I thought to be fair an investor in 1968 
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would probably have used the best market data available 
and the one I used was after the one Mr. Walker used. 
‘Actually it intends to use the prefitability of Core if 
you use this number but I think it was fair. 

Q Mr. Moore, do you know when Phillips actually 
began construction of the Core facility in Puerto Rico 
and thereby committed its investment? 

A My impression is late 1966 or mid-1966. 

Q Is it your opinion that conditions in the oil 
industry and particularly with respect to the relative 
price of foreign and .omestic oil changed between 1966 


and 1968? 


A I think people's perception of what was going 


to happen to them chanyse. yes, sir. 

Q Turning now from 1966 to 1969, when Phillips 
purchased the minority interest in Core which was held by 
PRIDCO for $18 million, at that time, sir, had the reinvest~- 
ment obligation of the Core been satisfied independently 
by Phillips? 

A From my recollection the investment they made 
in fibers at that time put them probably about even with 
their profits at that time. I don't think they were 
ahead, probably running about even in accordance with the 


contract. 
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Q But the construction of the fibers and the 
investr .nt made by Phillips in fiber was credited as 
against the reinvestment commitment which Core was obliged 
to make with its profits? 
A Again, 1 don't know that of my own knowledge. 
I have never seen documents which would support that. 
UROWSKY: Thank you very much. 
COURT: Anything else? 
FARRELL: No, your Honor. 
COURT: Thank you, you are excused. 
(Witness excused.) 
‘MR. UROWSKY: Your Honor, I call Roger Widmann 


as a witness at this trial. 
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ROGER M. WIDMANN,, called as a witness 


by the defendant, being first duly sworn, testified 

as follows: 
DIRECT EXAMINATION 
BY MR. UROWSKY: 

Q Mr. Widmann, will you briefly outline your 
educational background at the university level, please? 

A: ama graduate of Brown University 1961 
and of Columbia Law School, 1964. 

Q By whom were you employed after graduation 
from law school? 

A Tne United States Securities and Exchange 
Commission, the SEC, a trial attorney. 

Q . What division of the SEC did 3° work in, 
please? 

A I worked in two. In the reorganization 
section and in the enforcement section. Reorganization 
means dealing with bankruptcy matters. 

Q What kind of work have you done since leaving 
the SEC, Mr. Widmann? 

A I have been an investment banker. 

Q Can you tell us have you worked in any special- 
ized field within the investment banking industry? 


A Yes, I have specialized in mercers and 
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acquisitions and the corporate finance side of investment 
banking. 

On the other hand, I have worked extensively 
in the venture capital side of investment bankking. 

Q Can you tell us by whom you were employed in 
investment banking after you left the SEC? 

A I was employed by New Court Securities Cor- 
poration. 

Q During what period, please? 

A From 1967 until 1975. 

Q Are you presently employed by them, M:. Widmann? 

A No, I am not. 

Q Mr. Widmann, what does New Court Securities 
engage in? 

A It is involved, heavily involved in the venture 
capital business, c.xsporate finance business including 
mergers and acquisitions and money management, portfolio 
management business. 


Q Can you tell us very briefly what the background 


of New Court Securities is? 


A New Court is a private investment banking firm 


owned by the Rothschild family and bank of Europe. 
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Q And can you tell us roughly the size of the 
venture capital fund that it manages? 

A New Court is probably the largest or perhaps 
the second largest venture capital firm in the country, in 
the United States, and has a fund of about 60 to 65 million 
dollars, strictly for venture capital. 

Q Can you tell us what the venture capital 
business is briefly, sir? 

A Yes. 

The venture capital business involves investing 
money from a fund such as the one that New Court has in 
a variety of different business enterprises and the 
object of that, of course, is to hope that funds invested 
will be greater in value when they are taken out than 
they were when they were put in 

c Mr. Widmann, were you personally involved in 
the venture capital work of New Court Securities when you 
were employed there? 

A Yes, I was. 

Q And will you tell me how many companies New 
Court Securities has investments in? 

A Approximately 40 different companies. 

Q And can you give me some idea of the number 


of venture capital projects which were proposed in New 
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Court annually? 


A Well, that would range from approximately 
450, in one year, down to maybe a hundred in the worse 
year. 
Q Mr. Widmann, can you tell me what your position 
at New Court aside 
A Yes. I was the vice-president with respons- 
ibility for a number of our venture capital projects and 
with responsibility in the corporate finance merger and 
acquisition area as well. . 
Q Did you serve at any time as the chief 
financial officer of New Court? 
A No. 
Q Mr. Widmann -- 
t was the senior officer in my department. 

That is what I was inquiring about. 

Mr. Widmann, in the course of your work as an 
officer at New Court Securities, were you personally 
approached and was the firm approached by promotional 
groups seeking financing for business ideas? 

A Yes. 
Q And were you engaged in an analysis and valu- 
ation of those proposed projects? 


A. Yes, I was. 
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Q And would you explain to his Honor and the 
members of ine jury now what merger and acquisition work 
is?. 
MR. FARRELL: Excuse me. [ 
Have you finished qualifying him? 
MR. UROWSKY: No, I haven't. 
THE COURT: Do you have any problem with his 
qualifications? 
MR. FARRELL: I might want to ask him a few 
questiohs. 
UROWSKY: I think I can do this very 
briefly. 
THE COURT: I don't have to have him explain 
what mergers are. 
Q Mr. Widmann, in the course of your work at 
New Court Securities were you ever invelved in the analysis 
and valuation in connection with an acquisition of a 
project, an industrial project on the scale of the Phillips 


Core project? 


A Yes. 


Q And would you tell us now by whom you are 


employed at the present time? 
A An investment banking firm known as Donaldson, 


Lufkin and Jenrette. 
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Q And is Donaldson, Lufkin and Jenrett.e also 
engaged in the venture capital business? 

A Yes. 

Q And approximately what size is the venture 
capital fund? 

A Donaldson's special fund is approximately the 
same size as New Court, about $65 million, and they also have 
investments in about 40 different companies. 

Q And do you work in the venture capital area 
at Donaldson, Lufkin and Jenrette? 

A Yes, both the venture capital area and the 
corporate finance area, aS before. 

Q Mr. Widmann, have you ever worked on the 
acquisition of an industrial facility in, the petrochemical 
field? 


A Not on a completed one. ~ am working on one 


ud Approximately what size acquisition is under 
consideration in this case? 
A A minimum of a hundred million-dollar sales 
company. 
THE CQURT: Excuse me, but if it is going to 


urn out to be confidential, I am going to strike that 


answer right now. 
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MR. UROWSKY: I think we ought to strike the 


answer. 


THE COURT: Members of the jury will disregard 


the last two questions and answers. 

Q Mr. Widmann, does venture capital work and 
mergers and acquisition work involve compensation of 
promoters and finders of business ideas and business 
opportunities? 

A Yes, it does. 

Q And are you familiar with the kinds of fees 
and other compensation which finders or promoters of 
business ideas receive? * 

A Generally, yes. 

Q And on approximately how many occasions have 
you been involved in sitvations where finders or promoters 
of business -- where the fee of a finder or promoter of 
a business idea was determined? 

A Well, I would have to say approximately once 
a month for the pas® aight years or roughly speaking 90 to 
a hundred times. 

MR. UROWSKY: Your Honor, I submit that Mr. 
Widmann is qualified to give expert testimony concerning 
the practices ih are observed in connection with private 


financings of business projects and the compensation 


jks Widmann - direct 

accorded to finders and promoters of business ideas. 
Would you like to ask some questions? 
MR. FARRELL: Yes, I would. 
THE COURT: You may have voir dire. 

VOIR DIRE EXAMINATION 

BY MR. FARRELL: 

Q Mr. Widmann, when you were at New Court what 
did you do? 

A I was vice-president of New Court and I was 
responsible for, on the one hand, evaluating venture 
capital investment opportunities as they were presented 
to us and putting them together, and persuading th firm to 
invest or not to invest in them, and on the other hand, 
acting as an investment banker in merger, acquisition and 


corporate finance areas. 


Q Tell me what you mean by acting as an invest- 


ment banker. 

A That means putting together companies, having 
one company be purchased by another, acting on behalf 
of either the buyer or the seller, 45 part of that job, and 
another part of that job, of course, is finding financing, 
finding money for our clients, our corporate clients. 

Q In your present position what do you do? 


A Essentially the same thing. 


ts 
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Q Prior to this time have you ever worked in 4 


petrochemical or an oil facility? 


THE COURT: You see, I struck that out because 
I could hear it coming, that he was going to tell me the 
name of it was confidential. I told the jury you must 
disregard his testimony about it. 
MR. FARRELL: He gave one. I was looking 
for a more general answer. I said “ever”. 
THE COURT: Oh, ever. All right. 
Ever, other than the one that you aporentiy 
wouldn't want to tell us about because it is still pending. 
MR. FARRELL: Yes. 
A I misunderstood your question. No, if ever 
before this one, no. 
MR. FARRELL: No further questions. 
THE COURT: He may testify. 
BY MR. UROWSKY: 
-Q Mr. Widmann, would you tell us how a typical 
venture capital financing or acquisition is initiated? 


A Yes. Typically someone would come to a 


venture capital firm such as New Court or Donaldson and 


present them with the idea, which is in some form or other 
an idea which they would hope to make money with; that is 


the people who presented the idea and the investment 
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banking firm. And the object of that meeting is to 
have the investment banking firm invest money behind that 
idea, in one form or another, either its own money or it 
would have to go out and get money from other sources, 
other institutions, normally. 

Q Can you tell us what kinds of individuals or 
business organizations are typically involved in a venture 
capital financing? 

A Yes. Typically you are involved with 
accountants, lawyers, other investment bankers, the 
principals of the deal, that is, the people who are the 


businessmen behind the idea, and frequently the finders 


or the promoters of it -- sometimes these things are all 


embodied in the same person or persons. . 

Q Would you explain to us what services, briefly, 
what services are performed by each of these individuals 
or business organizations in connection with a venture 
capital financing? 

THE COURT: We are talking now about launching 
a new business enterprise, is that what we are tuleine 
about? 

MR. UROWSKY: That's right, your Honor, or the 
ponadsttiun. 

THE COURT: You are talking about two different | 
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things, if you are going to inject acquisition into it. 

Go ahead, frame your own question. 

Q Mr. Widmann, is there a relationship between 
venture capital work and merger and acqusition work in 
terms of the kinds of individuals who are involved and 
the kinds of analyses which take place? 

A Yes, it is an almost direcs relationship. 

You are evaluating either for your own firm's account or 
for your client's account what an investment is al’. ubout, 
whether it makes sense for the client er for yourself, 

for whatever objects you have in mind, 30 you go through 
pretty much the same kind of analysis either way, and 

you use pretty much the same kind of people in the deal, 
and you would use an accountant obviously to tell you 
what this business ought to produce if it is a brand new 
one in the future, or what it hae produced in the past 
accurately, if it is an existing business. 

You would use lawyers, obviously, to help you 
in structuring the transaction and to get it completed in 
proper form. 

You would use investment bankers in a whole 
variety of ways, but mostly related to evaluation of this 


business idea, what is it really worth, and to help 


finance it, get the money for it so it can go forward. 
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The finder, if I can <un down the list of 
people who are normally involved, the finder-promoter is 
* gomeone who is the catalyst. It was his idea to begin 
with, and that is generally what -- 

THE COURT: Is the finder the same thing as 
a promoter to you? 

wiz “WITNESS: Yes, it is generally the same 
thine as a promoter. There is a very -- to distinguish 
enes, I would say, would be 4 shactuct i without a 
difference. I can explain that if you wish 

THE COURT: No, that's all right. Mr. Urowsky 
will frame another question. 

Q Would you explain to us the basis uvon which 
each of the individuals whom you have just describe.i as 
being typically involved in a venture capital financing 
is compensated for his services; on what basis, s3ir? 

A Well, they are each compensated on a different 


basis, but they all relate to the same starting point, and 


that is it is a measure of how much they have contributed 


to the transaction, a certain logical underpinning as to 
how much each group gets paid. 

Bn accountant, because he teakes no risk in 
this transaction, and the lawyer -- both of them-get paid 


on typically an hourly basis, the hours they put in or 
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the hours that they bill and those are the hours that 
they get paid for, no matter whether the transaction 
takes place or doesn't. They are hired for their 


professional skill. 


Investment bankers have different skills and 
are compensated in different ways entirely. The invest- 
ment banker's skill is in helping to structure the trans~ 
action, figuring out the best form for it, raising the 
money for it, persuading all kinds of people to go along 
with it and generally organizing it so that it does get 
closed, providing all kinds of financial advice along the 
way. . 

Their compensation, usually, the bulk of it 
is usually.tied to whether the transaction actually gets 
sinand. If it does, they get a fee which is like a-. 
commission, based on the size, the overall size of the 
transaction. , 

Pinders also get paid for their ideas -- 
finders-promoters aiso get paid for their idea, and that, 
too, relates to cheir contribution to the entire effort. 

Q Can you tell me if there is a relationship 
generally between the fee which an investment banker gets 
in a successful financing transaction of this kind and 


the fee which a finder or promoter gets? 
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A Yes, in rough terms there iS. 
Q Would you tell us what that relationship is, 
please? 
A Well, let me step back just a second and 


explain it in terms of what an investment banker gets 
eoiuean a finder's fee is related generally to what an 
investment banker gets. 

A finder also is compensated on a contingency 
basis, that is, if the deal gets done he gets paid. 

If it doesn't, neither he nor the investment banker gets 
paid. 

An investment banker typically gets paid 
according to a formula which is called a 5-4-3-2-1 formula, 
which applies to transactions that are $10 million in 
size and less, and that formula voske out so that on a_ 

5 million-dollar transaction the investment banker would 


normally get paid $150,000. 


On a 10 million-dollar transaction he would 
normally get paid $200,000. The greater in size the 
transaction, the less the percentage the investment banker 
gets, so that if he got paid for a 20 million-dollar 
transaction, he might well get the same $200,000 that , 
he got for the 10 million-dollar transaction. That would 


be 1 per cent of 20 million dollars versus the 5-4-3-2-1 | 
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formula on 10 million dollars. 

paskosiiy the reason for that is that his 
contribution doesn't vary that much relative to the size 
of the transaction. You could put a lot of zeroes 
after that transaction, and he does pretty much the same 
kind of work, generally speaking. 

Q Would you tell us how the compensation that 
an investment banker typically receives in this kind of 
transaction is related to the kind of fee or compensation 
which a promoter or finder receives? 

A A promoter or finder generally receives 
relative to his contribution a fraction of that investment 
banking fee. 

Q And would you explain to us why a finder or 
promoter, as compared to the investment banker, is compen~ 
sated ‘at that level by a fraction of what the investment 
banker's fee is? 

A Yes. It is relative again to the contribution 
that each group makes. The investment banker, (a), is 
in this business for keeps. He has a large staff, a 
large overhead, a lot of expertise and normally a lot 
of credibility with all me people that he needs to have 
credibility. If he has to raise money, he has done this 


before. He has been to the insurance companies and 


DISTRICT COURT REPORTERS, US. COURTHOUSE 


jks Widmann - direct 1920 
borrowed money for other clients. He has been maybe to 
the public market and obtained money that way. He has 
been through all the private ‘tieanehak sources that 
normally investment bankers go to, and because of ali these 
reasons, because of his staff, expertise, credibility, he 


gets paid a a fee which is a negotiated fee in all 


instances. 


Q Does that fee vary according to negotiations 


from case to case? 
A Yes, it does. 


(Continued on next page.) 
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Q But is there any general range, for example, 
in a-situation where the investment bankers' fee would be 
$200,000 which it might typically be under the 5-4-3-2-1 
formula for a $10,000,C00 or perhaps even $20,000,000 
transaction; roughly what range of compensation for the fin 
would be customary? 

A Well, generally you're talking abut something 
in the neighborhood of 10 to 15 percent of whai. anhe invest- 
ment banker got, and the reason for that, and there is a 
reason for that; it isn't you know made up out of whole 
cloth. It relates again to the relative contributions. 

The finder, typically, and it can vary from one 
circumstance to another, and that's why this is imprecise, 
typically, he doesn't have much credibility compared to the 
investment banker or any other parties in the transaction, 
doesn't have any financial risk which the other parties migh 
well have, including the investment banker, doesn't usually | 
have any kind of staff, or antyhing like what the other 
parties have, and hasn't devoted or is unable to devote the 
same kind cf time to it because it is an adjunct to his 
normal business or normal career. 

He has come up with the spark, and he gets paid 
for that, but it is really in the nature of a tip, because 


it is that spark which let the whole thing get started, but 


: 
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it certainly isn't going to bring it to a conclusion. 

Q And in absolute figures, in a typical transac- 
tion of $10,000,000, where the investment bankers' fee 
was $200,000, what range of compensa ‘mn would customarily 
be awarded to a finder or promoter, in absolute dollar 
amounts? 

A Well, in general terms, because it does vary -- 

Q Yes. 

A In absolute dollar amounts, you would be 
talking about -- something in the 20 to as high as maybe 
$70,000 range. 

Q Mr. Widmann, have you had occasion to read a 
transcript of the testimony of Mr. Rosenthal, who also 
testified at this trial? 


A Yes, I have. 


Q Are you aware that Mr. Rosenthal testified that | 


in connection with a financing of approximately $60,000,000 
face amount, a finder or promoter might receive a compensa- 
tion, if it has to be placed in cash, of $14,000,000? 

A Yes. 

Q Mr. Widmann, are you aware of any instance in 
which the promoter of a project who provided no part cf the 
financing, that is, who put up no money of his own, was 


awarded a cash fee of $14,000,000? 
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Absolutely not. | 

Q In your opinion, and based on your experience 
at New Court and Donaldson, Lufkin, is a $14,000,000 fee 
a realistic compensation for a promoter who provided no 
money in connection with a financing? 

A I have to say that that figure, that $14,000,000 
figure, is absolutely incredible. I have never ever heard 
of any kind of figure like that for any kind of investment 
banking sort of service that could ever possibly be given. 
It is almost outside the realm of possibility. To give an 
example of that, even if you were generous, and in a major, 


major transaction, you were talking about giving a full one 


percent fee on a large transaction, well, and that $14,000,000 


was one percent, that meant that your transaction would hav 
to be $1,400,000,000 large, and that is simply not heard of, 
and I just don't know of anything like that. 
: Q Mr. Widmann, what is the largest fee that you ar 
personally aware of which has been awareded to either a 
promoter or an investment saathen firm in connection with an 
acquisition or venture financing of a facility comparable to 
Phillips Core? 

A That I was personally involved in? 


Q Yes sir. 


$700,000. 


Widmann-direct 
And would you tell us what that transaction was? 
Yes. That was the accuisition and financing of 
City Service Company, a chemical division, in Tampa, Florida 
by a French company, and that was a $60,000,000 transaction 
in 1973. The fee was $700,000, and totaled 700,000 was spli 
between New court, my firm, and Kuhn, Loeb, another invest-. 
ment banking firm. 
THE COURT: This is where a French concern bough 
an existing plant in Florida? 
THE WITNESS: That's right, and bor rowed 
three-quarters of the money to buy it. 
Q Mr. Widmann, can you tell us what services New 
Court provided to earn that fee? 
A Yes. In the first instance, we heiped the clien 
every day negotiate the terms of the purchase from City | 


Service, and that of course was a very complicated business. 


We helped the client borrow money from three | 


major U.S. insurance companies, $30,000,000. We helped the 
client borrow another $15,000,000 from City Service, nego~ 
tiating with all of these parties all the time. 

And finally, be add to even New Court's credi- 
bility, particularly with the insurance companies, we 
voluntarily, to benefit our client, asked Kuhn, Loeb, which 


is one of the world leaders in investment banking, to join 
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us as partners in this transaction, and that's why they came| 
in and that's why that fee was split, but that fee covered 
two firms over maybe a five-month -- well, at least a five- 
month period, five or six-month period. 

Q Approximately how many people at New Court were 
engaged in full time or nearly full time work on that 
transaction over the five to six month period? 


A Well, for the both firms it would have been 8 


Q Was there a promoter or finder involved in that 
transaction, Mr. Widmann? 
A No. 


Q IF there had been a promoter irvolved in that 


acquisition, can you estimate for us roughly the range of 


compensation which you would receive? 
MR. FARRELL: Objection. 
THE COURT: Does he have an opinion? He may 
state whether he has an opinion as to reasonab).e compensation. 
A Yes. It would have been in the nature of 
$79,000. 
THE COURT: A tenth of what the bankers got? 
THE WITNESS: In that neighborhood, it could 
have been a little bit more, little bit less. It's hard to | 


define hypothetically what services he would have contribute? 
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to the transaction. 

CROSS EXAMINATION 

BY MR. FARRELL: 


Q Mr. Widmann, are you aware of any facts of this 


Yes, I am. 
What did you read to become aware of it? 
A I read -- well, that wasn't all. I read parts 
of the transcript. 
Whatparts did you read? 


I read Mr. Rosenthal's testimony. 


Did you read any of Mr. Shippee's testimony? 


No, I did not. 
Did you read any of Mr. Willey's testimony? 
No. 
Did you read any of Mr. Young's testimony? 
No. 
Young, did you? 
No. 
How about Mr. Diaz-Hernandez, did you read any 
of his testimony? 
A No. 


Q Did you reed any of the exhibits? Did you read 


any of the exhibits? 
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A I believe, yes, I believe I read the Commonweal 
Oil prospectus, which I believe is an exhibit. 

Q Did you even read Exhibit 215, that was the bro 
chure, did you read that? 

A No. 

Q Do you know whether Mr. Shippee or the Prudenti 
Oil Company was a promoter or a finder? 

A I don't know that. 

Q You don't know that, do you? 

A No. 

Q And you've given us an opinion as to what kind 
of a fee he should get, haven't you? 

A No, I haven't. 

“MR, UROWSKY: Objection, your Honor. 
witness has not testified as to the fee -- 

THE COURT: The witness has answered 
hasn't given such opinion. 

Q Well, were you aware, Mr. Widmann, that when Osce 
Chapman, the former Secretary of the Interior, received this 
brochure, Exhibit 215, from Mr. Shippee, he telephoned the 
president of Phillips Oil Company out of the blue and told him 
he could get an oil quota worth $22,000,000 a year; do you 
know that? 


A 
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MR. UROWSKY: Objection. 

THE COURT: Well, he's already answered it and 
I will let his answer stand. 

Q Were you aware t.at prior to Mr. Shippee's 
coming on the scene, Prudential Oil's coming on the scene, 
Mr. Chapman had worked with Mr. Brown, a distinguished oil 
consultant and geologist, for six months to a year in 
attempting to -- 

MR. UROWSKY: Your HOnor, I'm going to object 
to this whole line of questioning. This witness has not 
testified as to facts of this case. 

MR. FARRELL: Precisely. 

MR. UROWSKY: If I may state my objection 
without interruption, your Honor. 

He's only testified as to what customary 
practices are in this industry. 


THE COURT: That I understand. However, the 


attorney cross examining him may pose assumed facts and ask | 


the witness whether that would alter his estimate as to the 
value of the services, but this witness has testified 
already, he’s read none of ieee materials. And you dont' 
have to be repetitious about it. Just so the record is 
clear, as I understand it, he read Mr. Rosentha)] 's testimony 


Is that right? 
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THE WITNESS: That's correct. 
THE COURT: And he ldoked at the CORECO prospectus 
and that's all, is that right? 
THE WITNESS: Yes. There may have been one 
other, somebody else's enetnnay that I read, but I don't 


recall his name. 


THE COURT: Could you tell us please what it 


1 


THE WITNESS: I think it was Mr. Walker. 


THE COURT: All right. 

Q Are you familiar - 

A And excuse me, I have just recalled, I also 
read the agreement between Phillips and the Puerto Rican 
government. 

Q Mr. Widmann, assuming, assuming that Prudential 
Oil Company had brought ’a concept to Phillips Petroleum 
Company, and assuming that as part of this concept they 
sought to manage the proposed company, and assuming that as 
part of this proposed concept they wanted 27 percent of the 
equity, Per need nis that Phillips knew that Prudential 
wanted 27 percent of the equity, and used the concepts, and 
assuming that through the use of these concepts Phillips was 


able to obtain a way, based upon price differentials for 
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domestic and foreign oil, was worth 18 to 22 million dollar 
per year, would your opinion as to the compensation due to 
Prudential Oil be different from the opinion you just gave 
for a promoter or finder? 

A Can I ask you some further questions about that, 
because ve assumptions are not enough to really base an 
oipnion on. 

Q What other assumptions would you want? 

A I'd like to know what these people, the plain- 
tiffs, contributed to this transaction as it went along. I 
mean, you have given me the assumption -- 

Q Well all right, we will assume that they worked 
with Phillips in meeting with Phillips, refining the 
concepts; that at a point, we will assume, it was pointed 
out that the regulations governing import quotas required 
Phillips to apply for the quota rather than Prudentia; and 
for that reason the application was filed in Phillips' name; 
does that change your opinion? 


A But they still had no measurable financial risk 


iQ Assuming, let's assume further that the objec- 


tive was to obtain the quota because once the quota had been 


i 


obtained, the financial benefit would make the financing 


relatively simple. Therefore, up to the quota -- let's 
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assume that up to the quota there was no arpreciable 
expenditure by anyone except to pay lawyers and consultants. 

A Yes, but after it was done, the money came from 
sources outside of the plaintiffs? 

Q Yes. 

A And they bore the risk of that investment. 

Q Yes. 

A Well, okay. Under those assumptions, all of 
them, as I interpret them, listening to them essentially for 
the first time, the activities that you have described would 
make those people finders or promoters entitled to a fee and 
probably at the highest end of what a finder-promoter would 
be entitled to, but they are not investment bankers, and 
they are not investors in this transaction, and that is 
where it leaves me. 

MR. FARRELL: Nothing further. 
THE COURT: Anything else for the witness? 
MR. UROWSKY: I have just one question. 
REDIRECT EXAMINATION 
BY MR. UROWSKY: 

Q Mr. Widmann, if you assume that this was a 
$60,000,000 transaction, what would the highest end of the 
promoter's fee in connection with a $60,000,000 financing 


be, in your opinion? 
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THE COURT: $60,000,000 plant. 


Q In connection with a $60, 000,000 financing, 


where a promotional group had performed the maximum services 


of a promotional group, what would the highest end of the fe 
scale be, approximately? 

A Well, the highest end of that fee scale would 
have to be something in the $125,000 neighborhood, give or 
take something. 

MR. UROWSKY: Thank you very much. 
THE COURT: Anything else? 
MR. FARRELL: Yes. 
RECROSS EXAMINATION 
BY MR. FARRELL: 
Q How old are you? 
A 36 years old. 
THE COURT: May he be excused? 
MR. FARRELL: Yes. 
THE COURT: All right, sir, you are excused. 
(Witness excused.) 
THE COURT: Would yow counsel step up to the 
bench, please? 
(At the side bar.) 
THE COURT: What's next? 


MR. MacCRATE: We have depositions to read, 
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your Honor. 

THE COURT: Can you accomplish anything in the 
five or ten minutes that are left for me? 

MR. MacCRATE: I think it would be more produc- 
tive if we just did it straight tomorrow morning. 

COURT: All right. 

you in agreement with that? 

FARRELL: I'm not sure what he has, Eut I 
think I am. 

THE COURT: Why don't you take a few minutes the 
and check out with him, so if there are any problems that 
are going to arise, I can rule on them ahead of time. Will 
you do that? 

MR. FARRELL: Sure. 

THE COURT: All right. You may return to your 

‘seats, gentlemen. : 

(In open court.) 

THE COURT: Members of the jury, I don't think i 
is premature for me to express my thanks and appreciation 
for your promptness and attendance here and your attention 
that you have given throughout the time we have been together. 
We are making greater progress than perhaps you think. 


Now, tomorrow we are going to begin at 10 a.m., 


and we have a rather unusual scheduling problem tomorrow 
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because the Chief Judge of tte Circuit Court of Appeals 

has directed me to participate in a three-judge court in 
another matter, and so I will befinishing with you by about 
2:15. So at that poiit in the day you will be finished for 
the day. 

Kindly plan your schedules accordingly. We wil 
start at 10 a.m. tomorrow. You may now withdraw from the 
courtroom. 

(Jury left the courtroom. ) 

(Discussion off the record.) 


(Adjourned to January 22, 1976 at 10 a.m.) 
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PRUDENTIAL OIL CORPORATION, 
against 67 Civ 3748 
PHILLIPS PETROLEUM COMPANY 


January 22, 1976 
LO:10 a.m. 


open court - jury present.) 
COURT: Good morning, members of the jury. 

Mr. Rigney, you may go forward. 

MR. RIGNEY: Your Honor, at this time I would 
like to read.certain portions of four depositions that have 
been taken in this action. 

I'd like to hand up to you sets of these 
depositions with the documents that I intend to read from. 

Your Honor, I would first propose to read from 


the deposition of Mr. Shippee, beginning on page 142, line 


9. That is the deposition of October, 1967. I bélieve your) 


Honor has 2 copy of that on the bench. 

MR. FARRELL: Your Honor, we object to this for 
the reasons we advanced yesterday. 

THE COURT: I will permit it to be read without 
prejudice to your rights to recall Mr. Shippee in rebuttal. 

MR. FARRELL: But then your Honor, we want him 
to read the entire section, through page 148. 


THE COURT: Let me see which pages are involved. 
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What page are you beginning at? 

MR. FARRELL: 142, your HOnor. We would propose 
that they read to line 10 of page 146, and then again page |_ 
147, line 10 to the end of that session, which page 148, 
line 13 or 14. 

THE COURT: Off the record. 

(Discussion off the record.) 

THE COURT: I will permit Mr. Rigney to read at | 
this time and I will allow you to reaa the additional pages | 
to the extent acmissible immediately following his reading. 

I won't require him to read it, but you can read it as soon 
as he finishes Mr. Shipvee's deposition. 

MR. FARRELL: Thank you, your Honor. 

MR. RIGNEY: Your HOnor, I'm beginning at line 9, 


page 142: 


you came to make this visit to Puerto Rico at the end of 


| 
"Q Can you tell us the circumstances under which | 


November, 1962? 

“A We had identified in our minds a new direction 
which would in our minds create the possibility of success. 
The first step was to confer with EDA to have a community o}) 
acceptance of this new direction, and that was the main 
purpose of our visit. 


"9 When you speak about this new direction, you are 
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speaking about a project with <2 gasoline feedstock, is that | 


"A No, that is not correct. 


correct? j | 
| 


") I may have misunderstood your earlier descrip~ 
tion of your new concept. 

"A The new concept was simply a recognition that 
| 
you cannot get chemical companies to make commitments in order 
to have so-called back-to-back contracts to build a | 
refinery, that you have to build a core plant refinery, which 
will subsequently supply chemical feedstocks, and in the | 
meantime it has got to run. Even though it is a petrochemica: 
refinery, until it has chemical customers it is a gasoline 
refinery. We had to have agreement from EDA, since the last 
thing they needed was an additional gasoline refinery -- the 
had two -- that until the satellite plants were in being, 
in effect for the first few years, this would essentially be 
another gasoline refinery. And there was no other way to 
attack the problem. They concurred after getting an indepen- 
dent opinion from A. D. Little.” 

Your Honor, that concluded my reading. 


THE COURT: I will now permit Mr. Farreli 


when you refer to a gasoline refinery, you refer 
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to a refinery that takes crude oil and refines it? 

"A Crude oil or naphtha or whatever, because 
naphtha had been discussed by Preown and crude oil by others.|- 
Whatever degree, whether it was crude oil or some semi- 
refined oil, the end product would essentially be forms of 
fuel oil, iot forms of petrochemical feedstocks. The 
petrochemical feedstock refinery, when it is fully 
preoccupied with chemical feedstock, still produces a lot of| 


fuel oil, including gasoline. 


“Q But the concept with which you went to Puerto 
Rico in November, 1962, involved the purchase of crude oil 
and its refinement in this refinery, is that correct? 

"A It is not correct as to emphasis. The purpose 
of the trip was to recqgnize that the cart followed the 


horse. 


| 
| 
| 


: 
| 
| 
| 


“0 I think we have gone through that quite a bit, 
Mr. Shippee, and maybe we can gome to grips with the problem, 
in this way: 
"Just what was the concept for the particular 


type of refinery that you took with you to Puerto Rico, what) 


ee mse te a A AA 


was to be its production? What did you view as its end ae 
ducts? 
"A The end products were to be chemical feedstocks, 


and the recognition was that it would take several years to 
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be or represented to be the initial goal. The: initial goal 


1 
; 1 | {kit “Shippee 1940 
2 : eeins the chemical companies in there, and in the meantime 
: 3 it was going to be essentially an oil refinery, and we had 
4 | to have their approval, that there would be a ten-year f 
5 start-up on this thing before it reached what was hoped to | 
| 


wovld follow, but it could not begin. It had to follow. 


8 . “9 You say ultimately there were to be chemical 


9 feedstocks. Before you got to that position you say that it, 


10 | was essentially refining fuels, fules would be the product 


of the refinery. 


“What I am asking you is, what were to be the 
fuel products that would be produced by this refinery in the 


early years of operation? 


"A It was not material to the concept. What was 


material is the -- : “a eo oe! 


a | I am not asking what was material. 


18 "A Excuse me. Let me answer the question, if I can| 


help you. 


2 But you are not answering the question. I was 


asking, what were the products that you proposed would be 


produced during this period before you got to the point of 
producing chemical feedstocks? 
"A We did not propose what products would be 


We proposed that he recognize that you could not 


produced. 
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get firm commitments from Monsanto, from Hercules, from 
other chemical companies, to come down and start a chemical 
industry as a condition t) organizing refineries. You 

had to organize a core plant and then build satellites. It 
was completely to that concept that the horse came first 
and the cart would follow, that you could not put the cart 
on the back of the horse and they start together. 

"9 What I'm trying to talk about, is the horse." 

THE COURT: Wu can omit the colloquy. 
MR. FARRELL: I will omit the colloguy: 

"A I understand your question and it was not the 
discussion." 

I will omit the colloquy. 
To 147, line 10: 

"0 What were you going to say you did not 
have in hand, Mr. Shippee? 

"A The technical processing study of a chemical or 
oil plant. We did not discuss, other than the origin of ~ 
Venezuelan production, the raw material or the products to be 
produced from it. We merely presented to him what we ° 
considered an impasse, because we had met with chemical 
companies, because no one had been successful to date in the 
‘interest of chemcial companies to make commitments. We 


presented to him what we considered the fallacy of trying 
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to start with chemical comapny commitments and told him 
that if we approached it, that it would take ten years, and | 
the first year theremay be no chemical companies and the 
second year there may be a couple, but by the end of ten 
years we would reach his goal. 

"If we started on the basis of a quasi-public 
utility operating from a core plant designed to produce these 


feedstocks, the core plant would operate in the meantime | 


on whatever operation, but the goal would be to build the | 


satellite plants around it. This was purely conceptual. It, 
was accepted in principle, subject to study by A.D. Little. 
No discussion of what form of input or what products would 
flow. It was merely a recognition that it would take 
several years to reach the goal. It wouldn't begin 


together.” 
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MR. RIGNEY: Your Honor, I will now proceed to 
read the deposition of Walter Norton, the first set of 
material I handed to you. I will begin at page 3, 
line 17: 
"9 Will you state briefly your employment 
history? 
“h I worked for General Electric for a period | 
‘ears @uring which time I was on loan from 
Dlectric to the Manhattan project from 
about March of 1946. I was on loan 
to the Kelex Corporation which built the Manhattan 
atomic bomb plant at Oak Rdige. 
What did you do after March 1946? 
TA I joined the group that I had met during 
the Manhattan project. The company name was 
n Research, Inc., 115 Broadway, New York. 
hem for a period of 13 years, being 
vice-presicent for five. 
“Y then joined Arthur D. Little in 1959 
directo: of international activities and remained 
icnment until June of 1966. 
"f became president of the Dorco Division 
Dorr-Oliver, Stamford, Connecticut. I left that 


December 1966 and I started my 
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consulting business, Joshua Norton & Company, in Coopers- 
town, New York as of that date and have continued since? 
I now turn to page 5, line 6: 

"© What is the nature of the business of Hydro- 
carbon Research? 

"A Hydrocarbon Research was the design, con- 
struction and development arm in the petrochemical, gas, 


petrochemical and cold gasification and air separation, 


your functions at 


the period I was there I had many. 
I was in charge of all procurement, scheduling, project 
management and then became vice-president of sales and 
project management. 

"9 During the period you were with Hydrocarbon 
Research, Inc. were you involved in the engineering or 
construction of any refinery project? 

was involved in a number of 


the design phase but on the 


Have you or any member of your family ever 


any associazion with plaintiff in this action, 
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No, other than while I was with Arthur D. 


"© Have you Or any member of your family ever had 
any association with the defendant in this action, 
Phillips Petroleum Company? 

“A I realize my wife is a smail stockholder. 

I think she has 150 shares. I have had no relation other 
than the business nature but while I was with Dorr-Oliver 
I did have relations with Phillips in. Florida. 

AO What was the nature of that relation? 

"A We were designing a plant that Phillips wanted 


extraction of phosohate ore. 


a © las Dorr-Oliver employed directly by Phillips 


in that connection when you were with it at the time? 

"A Yes. ; 

8, Will you state for the record the nature of 
the business in which Arthur D. Little was engaged during 
the period 1962 to 1963? 

"A Arthur D. Little was one of the leading con- 
sulting firms, management and technical consulting firms 
in the United States, having at that time approximately 
1300 people in its employ. 

*) Where were you stationed with Arthur D. Little 


in 1962, 19637 
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"A At Acorn Park, Cambridce, Massachusetts, the 
headquarters of Arthur D. Little. 

"6 What was your position at Arthur D. Little in 
1962, 1963? 

“A I entered as director of international activitie 
and remained in that function through the period of my 
employment. 

ah ® What duties did you have as director of inter- 
national activities for Arthur D. Little? 

"A My primary duty was in the business development 
of client contact for consulting assignments but in 
addition I did administrative functions. 

"Arthur D. Little at the time I joined them 
had an office in Puerto Rico where they were undertaking 
work for the Commonwealth of Puerto Rico through .the 
Economic Development Administration and I was responsible 
for the functioning of that office." 

Now turning to page 8, line 2, your Honor. 

"O In connection with your business development 
activities did you have any area of specialization? 

"A Yes, I was brought in on professional assign- 
ments when some of my knowledge was of value. My knowl- 
edge was particularly in the petroleum and petrochemical 


field, confined largely to economic and marketing phases 
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of the activity.” 
Your Honor, turning to page ll neaz the 
bottom, line 23: 
"oO I show you a two-page document dated December 
28, 1962 that has previously been marked D-119 for iden- 
tification and ask you if you can identify that document? 
“A Yes. I recognize this as a letter jointly 
to me and to one James T. Jensen who was a professional 
in the industrial evaluation section of the chemical 
@ivision of Acthur 5. Little. 
*O Did you receive a document of which this is 
a copy or a similar document at or about December 28, 
1962? 
"A Yes, to the best of my knowledge I did." 
Your Honor, at this time I would offer D-119 
evidence and ask that I read it to the jury. 
MR. FARRELL: Let me see it. 
MR. RIGNEY: I believe it is in the pile of 
documents I left with your depositicn, your Honor. 
MR. FARRELL: Objection, your Honor. 
THE COURT: I will take the basis for the 
ebjection at the side bar. 


(At the side bar.) 


MR. FARRELL: Your Honor, it is hearsay. 
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THE COURT: All I have is page 2 anyway. 

(Exhibit handed to Court.) 

THE COURT: What is it offered to show, Mr. 
Rigney? 

MR. RIGNEY: It is offered to show the nature 
of the evaluation which Arthur D. Little as consul ants to 
the EDA was asked to make of the present project at a 
very early chase in its development. 

This document includes a statement by Hr. 
Young which I think would entitle us to introduce it in 


any event as an admission. The context is admissible 


been given a full scope and proper scope under the new 
Federal Rules of Evidence. This is an inherently truth- 
worthy document and I think the proper argument directed 
to it should be to wait but it should not be excluded. 

THE COURT: Who is the author of the memorandum, 
Mr. Norton? 

MR. RIGNCY: Mr. Norton and Mr. Jensen jointly 
made the menmorandun. 

THE COuRT: Is that really so? 

This is to Norton. 
May I see the deposition, you are 


reading, please? here does he mention this exhibit 
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number? 

MR. RIGNCY: Beginning at page ll, line 23. 

It is referred to by pretrial number but it in fact an 
exhibit we have marked in the pretriul order as D-119. 

THE COURT: I am inclined to sustain the 
objection to it, Mr. Rigney. I also see very little 
relevance and it is already testified to as to the relation 
with Arthur D. Little. 

If this were Norton's memorandum I would take 
it but it is not on the theory Norton could be cross- 
examined. 

MR. RIGNEY: Your Honor, I would assent to that 
without waiver of our position that a document such as 
this is properly admissible. 

THE COURT: All right, objection sustained. 


(Continued on next page.) 
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4 | ; MR. RIGNEY: Your Honor, turning next to 
sf page 17, line 5: . 
5 | "9 Did youattend a meeting in New York at the New 
6 York office of Arthur D. Little on January 4, 1963? 
7 | “A Yes, I aid. 
8 "9 Can you tell me who else was present at that 
9 | meeting? 
10 "A There were three representatives of the 
& u Prudential Oil Corporation. One was Mr. Nathan | 
: 12 Shippee. Another was Mr. Tom Young who at that time I 
2 13 believe was a vice presicent of Houston CHemical who 
* 14 represented himself as an investor and as a technical 
15 project manager for Prudential and a representative of 
16 one of the Wall Stree houses that were interested in the 
17 “project. 
1 | “9 Would that have been Donald Blinken from E. M. 
. Warburg? 
2 |i "A Yes. For EDA, the representative was Mr. Ivan 
21 } Irizarry, who was assistant manager of the New York office 
2 of EDA; Mr. Jensen of Arthur D. Little, and myself. 
yA) "a I show you a document dated January 10, 1963, 
2% that has previously been marked Defendant's Exhibit D-125 
25 for identification, and ask if you can identify that document. 
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“A Yes. I identify the document as a copy of that 


"Q Did you participate in any way in the prepara~ 


tion of that document? 


a 


"A Yes. It is customary inall meetings held by 


one that I received. | 
| 
! 


EDA attended by Arthur D. Little, where one or more members 


are present, that each take his own, separate note or | 
notes and each compare notes in the preparation of the one | 
document that then reflected the substance of that a: 
| 
“© Did you in fact incorporate your notes into the | 
preparation of Defendant's Exhibit 125? 
"A Yes.” 
Your Honor, I offer in evidence Defendant's 
Exhibit D-125. 
MR. FARRELL: No objection, your Honor. 
THE COURT: It will be received in evidence. 
(Exhibit D-125 was received in evidence.) 
MR. RIGNEY: I'd like to read Exhibit D-125 
to the jury. 
THE COURT: All right. 
(Mr. Rigney read from Exhibit D-125 in evidence, 
to the jury.) 
MR. RIGNEY: Your Honor, I would now continue tq 


read from the deposition which reports on this meeting as 
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described at the deposition, line 17: 

"5 Would you describe to the best of your recolilec-| 
| 
tion what happened at the January 4, 1963 meeting? i 

"A Mr. Ivan Irizarry opened the meeting by telling 
all members that the meeting had been called by EDA for the 
purpose of introducing Prudential Oil Corporation to Arthur 
D. Little and to cutline the interests by EDA in receiving 
a report on the project proposed by Prudential to EDA. 

"He stated in the meeting that Prudential had | 
agreed that the report would be paid for by Prudential, but 
the substance of the work done by Arthur D. Little would be 
reported to EDA and that DA would then decide whether a 
were to be made available to other parties in the meeting. 

*9 Did Mr. Irizarry say anything else during the 
course of the meeting? 

"A He had many comments regarding the role which 
EDA would play in trying to obtain additional import quota 
for the petroleum preducts that would be brought into this 
refinery and joined in the general discussion throughout the 
meeting. 

"9 What else was said during the course of the 
meeting? 

we you limiting this to Mr. Irizarry? 


"Q 
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"A Mr. Nathan Shippee took charge of the Prudential 
Oil Corporation's presentation, I guess is the way to put 
it, and he reliedon Mr. Tom Young to add tne few comments 
that were added regarding the technical phases of the project. 
"Mr, Shippee nentioned that ie and his associates 
had been interested in this refinery since an approach was 
made to him either directly or indirectly by Mr. Oscar 
Chapman. Mr. Tom Young recited during the meeting that two 
-- no, three, I guess, three preliminary technical 
1 made; two by Universal Oil) 
Products anc one by & M. Parsons Company. 
"The documents were not presented to Arthur 0. 
Little for review. They were merely mentioned in passing. 
"IT was stated that this proposed refinery would 
be petrochemically-oriented as contrasted to a normal 
petroleum refinery. There was one comment made by Mr. 
Irizarry to the effect that a third refinery was needed 
because the two present oil-petroleum refineries in Puerto 
Rico were not equipped to provide the petrochemical feed- 
stocks that were needed for a major petrochemical effort in 
Puerto Rico. 


"One point that Mr. Irizarry mace and was agreed 


to by Mr. Shippee was that any petrochemical-based refinery 


woulda be located outside of the San Juan area, because it wa 
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the desire of EDA to develop other parts of the island to 
a decree that «hey had not been developed and they felt that 
such a petrochemical-based refinery could attract industry, |- 
more people, and start a new complex on the island. ) 

"Q Do you have any furtner recollection of what was 


said at the meeting? 


"A May I state that my recollection is included in 


memorandum of January 10, D-125. | 


"0 Well, I would like to establish first of all 
whether you have any recollection independent of that docu- 
ment, beyond which you have already just set forth. 

"A Yes. Arthur D. Little was asked if it wether te 
interested in undertaking a study jointly for EDA and 
Prudential, and we tried to come to grips with what type 
of study was contemplated. There seemed tc be a difference 
ox agree petween EDA and Prudential Oil Company as to the 
scope of wiat Arthur D. Little was going to be asked to do. 
My imoression was that Prudential Oil Company wanted Arthur 
D. Little to do a perfunctory evaluation of the economic 
and marketing potential of the project, and that EDA wanted 
Arthur D. Little to undertake a more serious in depth 
evaluation of the technical and economic feasibility of the 
project, in addition to the potential for marketing, the 


potential for starting up a new industrial area. 
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*© Do I understand from that answer, that it was 
your understanding that EDA desired that your study include 
marketing considerations? 

"A Definitely. 

¥O Was there any resolution of the difference that 
you have just described, concerning the scope of the pro- 
posed report reached at the January 4, 1963 meeting? 

"A No, it was not reached. The difference in an 
approach from both parties was never resolved in the meeting 
and we left with the fceling that this would have to be 


resolved otherwise. 


syiction of the meeting, you mentioned 

that the proposed refinery was described to you as one that 
would be petrochemically-oriented. 

"A Yes. 

“Oo I believe that term was used by Mr. Shippee in 
connection with is presentation, is that correct? 

"A That is correct. 

"Oo How was the concept 'petrochemically-oriented’ 
defined during that meeting? 

"A WELL, from my prior experience, the impression 
that I obtained was that this was typical of a feedstock or 
as the word was used, core refinery concept. This briefly 


is the use of a refinery to produce products for the use of 
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others, third parties, in the preparation of petrochemicals | 
and chemicals, not an uncommon approach. 

*0 Do you have any further recollection of what 
occurred at the January 4th meeting? 

"A The meeting closed on the note that Mr. Shippee | 
was going to get in touch with the head of the New York office 
of EDA, Mr. Diaz-Hernandez, and they were to agree upon a 
date to meet with the Department of the Interior for Oil 
Import Board in Washington and that after the meeting they 
would be back in touch with Arthur D. Little, both parties, 
EDA and Prudential Oil, to discuss further what our assign- 
ment would be, if any. 

*9 Was Arthur D. Little to do anything at the close 
of the meeting? 

"A Arthur D. Little was asked to write a note 
expressing our interest in pursuing this joint project for 
EDA and Prudential. 

ral 8 Do you have any further recollection of the 
January 4th meeting? 


"A No.” 
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Your Honor, turning to page 34 at the bottom 
of the pace -- 

MR. FARRELL: Your Honor, I had asked Hr. 
Rigney to read page 27, line 7 through line 28. If he 
would read it now or have me read it later? 

THE COURT: The exhibit number 238? 

MR. FARRELL: It is not yet marked and I have 


a copy here. 


4 


; f 
THUD COURT: I will permit you to read it later. 


Mr. Rigney can go ahead ahead and then you may read. 
MR. RIGNEY: I will read the bottom of page 34, 
line 25: 

"Q I show you a document which has been previously 
marked D-128 for identification. It is a memorandum on 
Arthur D. Little stationery, dated March 5, 1963, with 
a notation 'Dictated March 1, 1963.' 

"Can you identify that document? 

"A Yes, I identify this as prepared by me. 

=O When was it prepared by you? 

"A Since it was dictated March lst I would assume 
that day. 

"¢ Can you identify the signature in the lower 
lefthand corner of that document? 


"A Yes, that is my secretary's signature.” 
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Your Honor, it is hearsay. 


COURT: Overruled on that ground. 


FARRELL: May I approach the bench? 


COURT: . Yes. 
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Your Honor, at this time I offer in evidence 


the side bar.) 

FARRELL: We object to the third paragraph. 
The third paraaraph is totally a hearsay statement by a 
member of the Economic Development Administration which 
was not in our presence, in no way relevant as to what 
Mr. Irizarry thought at that time of Prudential. This is 
simply an offhand comment which the defendant -- 

THE COURT: I see no hearsay exception to it 

because the author of this memorandum was available to 
you for cross~examination. But the real problem with 


that paracraph is I don't see what it has to do with this 


“APKS: This is stating a conversation 
with Me. Irisarry. Mr. Norton is report- 
ing what Mtr. Irizarry told him. Mr. Irizarry has never 


been examines The only reason they are using it is it 
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is prejudicial hearsay. 

THE COURT: It looks irrelevant to me. 

MR. MARKS: t think it. ie. 

THE COURT: Since these people were asked to 
do something for Prudential and they were talking in 
discharge cf their limited agency, even though they were 
never retained, what they ascertained probably would be 
admissible but this is already in the record. 

MR. RIGNEY: Your Honor, I tried to limit and 
will further limit it and we do think it is material for 
the reason or placing the view of EDA by a qualified person 
with regard to this project and its alleged concept. 

THE COURT: Didn't you itepose Irizarry? 

MR. RIGNEY: As far as I know we didn't depose 
him but Norton was there and subject to cross-examination 
and they were working together under the limited authoriza- 
tion by Prudential but never reduced to an agreement to 


evaluate this project and since the concept lies at the 


heart of the case we have a right to produce what was said 


about the project at the time. I think it is a material 
statement. 

R. FARRELL: It is not only immaterial but 
the fact that Norton was available for cross-examination 


doesn't remove the problem here. The problem was did 
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ars “Norton 


———————————== SS 


Norton cross-examine Irizarry as to why he made the 
comment and possibly had done anything to rebut it. 


THE COURT: It is not taken for the truth of 


ev snr tence no te ce ene. 
aaa eee ee 


the material but the fact that Irizarry told him that and 
I will overrule the objection. 

(In open court.) 

THE COURT: Before this exhibit is read I want 
to instruct the jury that those portions of Mr. Norton's 
memorandum where he says what Mr. Irizarry said something, 


what Mr. Irizarry said is not evidence of the truth of what 


Se 


was Said, merely the fact that Mr. Irizarry allegedly told 


it to Mr. Norton at or about the time reported in the 
memorandum. 

MR. RIGNEY: The memorandum is dictated March 1, } 
1963, dated March 5, 1963 and the subject is "Prudential 
Oil Corp. - EDA - Puerto Rico." 

(Exhibit read from.) 

MR. RIGNEY: Now, your Honor, beginning on 
page 35, line 13: 

“9 Did you have one or more telephone conversa~ 


tions with Nathan Shippee during *he week prior to March 5, 


—————————ooooommmmmmaeeee__ 


1963? 


“A Yes. He called me twice during the week 


—— 


preceding “March 1, 1963 to tell me of the progress or lack 


enn ms 
SE 


ars “Norton 
thereof on the project. 

aa ® Will you state to the best of your recoll-ction 
what was said during those two telephone conversations 
starting with the first one? 

"A Well, he reported that EDA were insistent that 
the refinery be able to provide at least or about 70 per 
cent of the fuel oil component at petrochemical streams 
or streams for the use and preparation of the petrochemicals} 
and he said that it was necessary that a third opinion 
be given concerning the viability of such a project to be 
of help in discussions with both EDA and with the Oil 
Import Board. Jensen and another professionali by the 
name of James Bradley and I had a conversation, probably 
a meeting together, to discuss what his objective was, 
and we came away with the feeling that this was probably 
too difficult to be dene and that we should write to 
Mr. -- that I should write to Mr. Nathan Shippee to tell 
him that we had no further ideas or concepts that would 
be useful in pursuing this particular approach." 

MR. FARRELL: I object to any further answer 
being read as not responsive to the question. It is 
cumulative. 

THE COURT: It is probably cumulative so I 


will sustain an objection relating to the balance of page 


SOUTHERN DISTRICT 


MR. RIGUEZY: Your Honor, I would propose to 

read now page 37, line 18: 
ba 9 Does the memorandum that has been marked" -- 

MR, FARRELL: That has been admitted in 
evidence. 

COURT: Yes, it's accuracy may be inferred. 
RIGHEY: Your Honor, turning to page 46 -- 

MR. FARRELL: Your Honor, at this time I would 
just like to note that we wanted page 38, line 7 and the 
following read. 

THE COURT: You can read it after he finishes 
unless it is clear that failure to permit you to interrupt 
and read would in fairness prevent you from putting in some 
part which ought to be done. 

MR. FARRELL: In particular page 38 refers 


directly to the conversation about which Mr. Norton has 


just been asked and if you start at line 8 through 23 it 


refers to the conversation with Messes. Jensen, Bradley, 
which he referred to on the top of page 36. 

THE COURT: I will permit you to read that 
later on. 

MR. RIGNEY: Page 40, your Honor, line 22: 


"9 Subsequent to March 5, 1963 did you have any 


ars “Norton 1963 
communication with representatives of Prudential concerning 
the croject that had been discussed at the January 4, 1962 
meeting? 

"A No. 

"Q Did you have any communications with represent- 
atives of EDA concerning that project? 


"A Yes. 


B® Will you describe those conversations or com- 


munications?” 

MR. FARRELL: Objection, your Honor. 

THE COURT: For the present I will sustain the 
objection and hear argument later on if you persist in 
offering it. 

MR. RIGNEY: Yes, your Honor. 

THE COURT: I assume the objection only carries 
to page 42, line 4? 

MR. FARRELL: It carries to, your Honer, unless 
he starts to read page 42, line 8, we would object again. 
The objection carries through. 

THE COURT: All right. 

MR. RIGNEY: Your Honor, I would next read 
beginning at page 45, line 15: 

“9 Did Arthur D. Little ever give to the Fuerto 


Rican Economic Development Administration a technical 


ars “Norton 1964 
encorsement of Prudential's profosals for a new Puerto 
Rican refinery? 

"A No. 

“6 Did Arthur D. Little ever give to the Puerto 
Rican Economic Deveoopment Administration an approval in 
any form of the Prudential proposals for a new Puerto 


Rican 


Shippee testified at pages 142 and 143 of 


FARRELL: I object to this, This is the 


already read and it is improper examin- 


MR. RIGNEY: If the matters are admitted in 
evidence this morning, I don't know, the force of his 
objection is if it is already now in evidence at this 
trie. += 

MR. FARRELL: It is cumulative and an improper 
way of questioning this witness. 

RT: It is a little late to complain 
she question, is it not? I chink it. is 
Court. If I am mistaken I will hear 

finishes. 


MR. RIGNEY: May I proceed? 
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“Norton 

THE COURT: All right. 

MR. RIGNEY: "OQ Mr. Shippee testified at 
pages 142 and 143 of the transcript --" 

THE COURT: I intended to sustain the objection 
on that. If you wish to be heard at the side bar you 
may. 

MR. RIGNEY: Excuse me, I misunderstood. 

THE COURT: My ruling does not extend to the 
bottom of the page 46, line 23. 


I will then begin to read at that 


"¢ Did Arthur D. Little ever 

give EDA an opinion concerning the subject matter of that? 

"A If any opinion were offered it would have been 
an off the cuff verbal opinion. There as nothing in 
writing to either EDA or to Prudential. 

i ® When you say ‘an off the cuff verbal opinion' 
to what are you referring? 

"A Some one of the participants in the meeting 
on June 4th, either Mrq Jensen or myself, might have off 
the cuff said, ‘Well, it seems like an unusual and extremely 
difficult if not impossible task,' but that would have been 
an off the cuff, without benefit of data. 


"© As far as the date is concerned, the date you 
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said was June 4th? 


"A I meant January 4th, the one meeting of 


January 4th. 


———————Oee 


“" The example your gave Was a negative example 
concerning the feasibility of the project. Did Arthur D. 


Little ever give Prudential or EDA a positive evaluation 


——— 


of the project?" 
MR. FARRELL: Objection. 
THE COURT: I will overrule that objection. 


MR. RIGHEY: “Q Let me repeat the question 


mec stmmsee ttn tr tn cnet Acetate a A 


without the 


hur D. Little ever give a pesitive, 


affirmative opinion concerning Prudential's proposed 


Puerto Rican refinery? 


: 
| 
| 


aa 1 Ko..." 
MR. : I renew my objection. 


HE IRT: Same ruling. 


———— 


MR. RIGNEY: "0 Mr. Shippee testified at 


si sentence aon 


pace 175 of the transcript of his deposition in response to 


— 


the following question: 
""Question: Did you have anything down on 
paper from A.D. Little by the time you met with 


them?' 


sess 8 8 8 8S SG 


"Mr. Shippee's answer in part was: 


anenenan-acsnmranmnpatin sng cig genannten 
ar cee ee ac 
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was the presentat 
developed into it 
ef it." 

"Then 


is not pertinent. 


read the witness 
uestion. 

"Le 

"The 
anything down on 
with them,' was, 
concept, and then 
a report of the tf 
of a flow scheme, 
plan.’ 

“ay 4 

the 1 


Oy of 


"Norton 
ion of the concept, and then they 


and they made a report of the logic 


there is some material that follows that 


Arthur D. Little ever make a report of 


Prudential proposal project for Puerto 


I will object to that unless you 


the rest of Mr. Shippec's answer to that 


me read the whole answer. 

answer to the question, 'Did you have 
paper for A.D. Little by the time you met 
‘No, it was the presentation of the 

they developed ee it, and they made 
ogie of it. It was not a consideration 


an engineering structure or production 


uestion is @id Arthur D. Little ever make 
ogie of the proposed project for Puerto 
sesed by Prudential? 


either written nor oral." 
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“Norton 
or, with ene possible e:; 


ave one final 


Tt if at pase 67, dine 6: 
Zescribe the projects that dic use the 


pst Be 8 you des q 
a refinery 


bi 


cest-of the core? 
in Portugal 


immediately come to mind is 
and, built 


ned 
name, 


con 
that 
LS 
and i 


” A 
Researcn 


on Research designed 
2 


Cubatao had 


‘quasi-utility’ .concent was 
* ps 


I think the word 

to, and the implication that we got from the meeting 
meeting was that it wuld have a 
Commonwealth of Puerto Rico 
t that would be equiva- 


men 
5 
woulda 


any part of the world 


in 
aoe 


lent to that that 


normally expect.” 


ST RS 1S. COURT HENS 
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COUR PL OGR 


thie cecosi tion. 


. 


; 


Your Honor, I would like the clerk 


i 
{ 


to mark this one exhid: s Plaintiff's 239 because I wiil 


} 

| 

‘ : : nae i 

refer to it in the reacine | 


239 was marked 


Page 27, iine 
17 recollection 


Work sae OY ‘ eo 
Gg 22: < 4c 


Can you state your recollection? 
Well, Mr. 


and to whom 


* 


before he 
liational Distillers and Chemical Cerporation, hed told me 
| 


a petrochemical plant for Puerto Rico, 


confidential basis thatthey had 
ing with Commonwealth Refining for a 
feed stream that co be used for the preduction of a 


basically criented petrochemical polyethylene, for a plant 
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. 


were within a twenty-four 


Commonwealth Oil Refining and 


it appeared that the market 


they hac hoped to serve was now not available to National 


Distillers. 


there were 


stocks that Commonwealth Refining 


nts, a major portion. 


Did this information cause you to question 


that was said at the January 4, 1963 meeting? 


the statement that it was necessary to 


‘ow I'm reading page 38, line 8: 
describing your conversation with Jim Jensen 
you stated that it was concludecd that this 
too difficult to be done. What 
bases for that conclusion? 


Since I am not a designer of refineries I will 


at REC COMRT REPORTERS, Us Core intents 
secty FARE, MEW WOES MY 


“Norton 


the 70 percen 
not impossib 
"ar, Jensen and I both felt that it 
unlixely that markets could be found even if an cbjective 


appreaching 70 percent were realizable. 


"9 Do you have any recollecticn of your conversation 


vor Honor, I now am reading £ 


of the information that 
obtained on. t: udential Oil Corporation's financial 
‘iss Martha Cotton, who was 
and would be the one that I would 
normally. have reques' the Dun Bradstreet rn She was 
he one who mec he are eme to get the i Bradstree 
reports or otner financial information. * 
allI have, your Honor. 


Anything else from wir. Norton? 
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Norton 
MR. RIGNEY: No, your Honor. 
« FZ I'm sorry, your tlonor, there was 
one other pase. Page 53, line 18: 
"9 Turning your attention to your memorandum, which 


was Gated March Sth but dictated March lst, and turning your 
! 
attention expressly to the next to the last paragraph, do you 
recall whether Mr. Irizarry told you what statements had been 
| 
included which were embarrassing?" 
That refers to Defendant's 128, whi was read. 
"A mide 
"O Did he tell you what statements 
x ee . ia ! 
told to keep out of written repcrts? 
thi ° | 
A No. | 


j 

statements? | 
| 

| 


“0 So you did not understand the substance of 
"A That is correct. 
And you didn't ask Mr. Irizarry? 


ar 
we 


Did you x Mr. Irizarry what they were? 
: | 
No. | 


Diab Irizarry describe to you the statements? 


You testified, I believe, that you never 
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received anything in writing from Prudential, is that | 


-on-professional? 
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who did 


Loeb was 


lone 
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involvec? 


Py 
ee 


“Was 


his involve- 


and about 


with 


or 
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friend and maybe an invest 
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“Norton 
are talking of Mr. Robert Anderson? 
He is the only Anderson that 


figured in this case so far. 


That's all I nave. 


i 
| 
} 
' 
{ 
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MR. RIGHEY: Your Honor, in view of Mr. Farrell's 
further reading from the deposition and reference to 
that you have admitted, I would respectfully . 


ing instruction be removed, since 


further in reference to that docu- 


THE COURT: Well, I decline to modify my 
instruction. However, the jury may consider the testimony 
read as evidence of the truth of what's been testified to on 
the derosition just the same as if Mr. Norton had come in | 

| 
here and sat on the witness stand and given you his testi- | 
mony. 
let's go forward. 

Your Honor, I would nov like to 
read a Six questions and answers ‘fzom the deposi- 
tion on written interrogatcries of Oscar L. Chapman. I 
believe your Honor has the original of that document. 

Your Honor, question 31 on page 30: 

"Q3l1 Did vou receive the two packages containing 
the original and two copies of a ‘presentation’ referred to 
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4x1t “Chapman 


in ExXHidit ?- 


state whether or tt ime vou had requested or 
expected to receive conie : such presentation and 
whether yeu at any time submi ne presentation to any 


governmental agency, identifying the cate of submissicn and 


tne acency. 


are you on pace 31? 
was on page 30, 
of question 31, ( : I continues on 


have missvooxen, 


rememoer. 
MR. RIGNEY: You're right. misspeak. 


"NX I do remember receiving i a presenta- 


4 


tion referred to in Plaintiff's 


intereste 


myself. 1 dic t submit the presentation to any gcvern- 


é 


mental agency. 
"O32" ‘ei mgs 


HR. FARRELL: Your Honcr, I will object to 


ey CRE REPOMTINS Thy COUR LP not 
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° 
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an 


al 
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“May I see the documen 


referred to? 


RIGHEY: I have a here, 


copy 
exhibit 113. 
Is it in evidence? 


e 


I don't believe 


is not in 


Le 
Eonor, 


ether he received 


cuestion only asxs wh 


ATID. 
Wi wee hoe 


THE I know that. There i 


‘- 
aa 


sey te _ . 
woe ez x 


wae 


wasting time received it if it won 


admissible. 


I woulda take it in the absence of 


I shoulen't taxe it. 
Your Honor, it is c¢ 


irrelevant. 


offered another 


bat 
os 


the trial, and you sustained the objection to 


ground of relevance. 
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I might note 


therein 


Ne 


it's Plaintiffs 


st is. 


evidence, your Honor. 


this 


$s no question 


‘© be 


a snowing why 


empletely 


it on the 


co >) 


ise) 


4xlt “Chapman 1977 
HR. SMOARKS : ere. 
MR. FARRELL: Wwe offered -- 
THE COURT: Has Blinken been deposed? 
HR. FARRILL: Yes. We offered lll and this was 
Shippee's version of a dispute with Warburg. You sustained 


the objection on the ground of relevancy. 


THE COURT: What is the basis for offering this 


Piiaee] Drorry 


sasvie BAGisGi ¢ lt is a do 
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in the regular course of his practice at the time. I wanted 


to lay a foundation for the fact -- it is really, your Honor, 


the predicate that this lays for the ensuing question, 
question 33. It is without.at least an identification of 
this letter ~- this explains the state of mind of Oscar 


Chapman concerning a pro 


'O 


osal which plaintiff has, I 
believe you have offered -- 

TEE COURT: You see the fact. of showing it is 
relevant, whether he showed it to a governmental agency, 
Eut his reasons for doing so are not binding on this 
plaintiff as i understand it. The fact thet he showed it-- 
we are talxing arout 112 at this point, aren't we? 

MR. RIGNEY: No, we are referring to, I believe, 
the present dispute concerns 113, your Honor. That is 


the document that Mr. Farrell has handed to you. 
y 
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1978 


number 33 is talking about 


WR. FARRCLL: You mean Defendant's Exhibit 78? 
RIGNEY: That is Plaintiff's 112. 
COURT it is 112? 
MR. RIGNEY: That's right. Your Honor, that 
is a letter enclosing copies of a brochure that vou have 


brochure. 


to Moore? 
MR. RIGNEY: No, in fact, it was an earlier 
and Zruce Brown stated that brochure wes not shown. 
COURT: I will permit you to read that part 
of question 33 -- well, he's already said he did net show it 


gency, so I will sustain the objection to 


his line of. insui s to Piaintiff's 113 and cuestion 32 


of the Chapman interrogatories. 
RIGHEY: hat would then apply es well -- I 
record clear, question 33 and 
the same? 


However, you can read 


tories, I think you already have read 


PORTERS. © S COURT’ 


> #8 


any sovernment 


do anything 


* 


You have an exception to all 


Honor, I would next turn to 


reach any agreement with 
| 
. Warbure & Co., J Kuhn Loeb & Co., Inc., Prudential, 


| 


Connecticut, Nathan “4. i Anderson regarding 


you or as to the compensation you were to 
receive for your work in connection with a proposed project 
petrocnenical refinery in Puerto Rico? If so, please 
5% whom such agreement was reached and the 
supstance thercof and procuce and identify any cocumants 


ed 
- 


ver, in any manner retained as counsel | 


‘tv, by E. M. Warburg & Co., Inc., 


"Chapman 1930 
Inc., Prudential Connecticut, Nathan M. 
! 
son? If so, please state by whom, 
for wnat purpose and for what period. 

"A No. 

"O44 Were you ever paid any amount in cash or given 
anything of value Dy E. M. Warburg & Co., Kuhn Loeb & Co., 
Inc., Prudential Connecticuc, Nathan M. Shippee or Robert B. 
Anderson? If so, nlease state when, by wnom , for what 
reason and specifically what you received. 

"A 

we would like to read 


the next 


time to do 
I will permit you 
Question 435: 
"945 In the ecomer of 1963 did you 
telepnone with Stanley Learned of Phillips regarding a 
refinery project? If so, please state 
of such call and the substance of your 
earned. 


“A Yes, it is my recollection that I did speak 


\ 
| 
i 
| 


with Stnraley Learned of Phillips Petroleum Company concerning 


a possisle petrochemical project in Puerto Rico during the 
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"Chapman , 1981 


63. I do not reeall the precise date of this 


~ 


enversaticn althoush I believe it was probably in late 
July or early Aucust 1963. : ecollection is. that Mr. 
Learned called and exsressed interest in sucn a project and 


a Gesire to meet personally to discuss the matter. 


"946 As a result of any conversation referred to 


in your answer to Interrogatory 45, did you take any acticn? 


wnat action you took and when and with 


the conversation referred to 


soon after the i my partner, t iecman, and I 
were visited by »* Stanley Learned and 
of Phillips Petroleum Company. 
expressed interest 
of Phiilic kin Ddlishmen £ 
sroject in P Ri Tu i Phillips Petroleum 
retained my fi ari November 1963 to assist in obtaining 
ef the federal government. 
over two years members of my fizz 
mount of time and cnc. 


grant of an allocation frem the 


; 
' 


Interior to import unfinished oils inte 
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is effort consisted of numerous conferences 


employees of Phillips during the fall of 


1953 as well as conferences with Jack Coan and Rafael Durand, 


the Puerto Rican ULconomic Development 


1 
| 
: 


1863 by Phillips of a proposal to the Commonwealch Government 


| 


Acministration, leading up to submission on December 16, 
for the establishment of a core chemical racility in Puerto 


within my 

a review o£ the lI: bas] he Mandatery O11 Impeo 
Program including identi roclamation 3279 of March 10, 
1959 and the Oil Impert Regulations issued by the Secretary 
of the Interior in implementation cf the Proclamation. We 
prepared as well an analysis of all prior amendments to 
Proclamation 3279 and an analysis of the authority of and 
decisions which had been rendered by the Oil Import Appeals 
Boare, an administrative review beard within the Department 
of the Interior which is established to consider petitions 

not otherwise eligible under the Oil 


to receive allocations to import crude 
‘ 
i 


petroleum or petroleum products subject to quota restriction. 
"These analyses led to the preparation and | 

| 

$ 

ve : : ec ia . ae | 
filins by my firm on behalf of Phillips of a petition to the, 


Oil Import sppeals Board seeking grant by the Board of an 


- 
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in consultaticn with 


"Chan 


man 


wnitinisned ails into Puert 


Coa 


members of my firm and I we 


n and 


Nr. Durand in order to 


the Phillips project by Economic Developmer 


Administration (EDA) officials and to seek to have EDA 


request that the Sec 


level of imports 


y of the Interior increase the 


& 


atroleum into Puerto Rico in order that 


Secretary 


proj 


ects 


May 1, 1964 I formally requested 


Phillips that she Secretary increase the maximum 


imports into 


on the 


i ne 
Sxcent 


Rico and 


Submitted to him P 


summer of 1°64 


mat a public hearing should be held 


} 


~ 
aad 


mOrts into Puerto Rico, and the 


the Commonwealth could 


=’ estadblisnment of a petrocnhesieal complex 


fivicguals within my firm assisted in the 


\ 
' 


presented by Phillips witnesses at the 


Jan7 31, 


1964, 


and additional comments 


1 3KLE "Chapman 


ao 
os 


q 


by Phillins filec on August 26, 1964 before the hearing 


record was closed. | 


G? 


q # “After Derartmental review of the hearing record 
a | the Secretary of the Interior on February 11, 1965, announced 
7 | 
6 that the Department would enter into final negotiations 
| 


with Phillips to ascertain whether a plan could be developed. 


i | & 
8 } to insure the building of a major petrochemical complex in. | 
) 
9 ; Puerto Rico involving maximum economic benefits and maximum 
; | 
10 employment oprortunities for Puerto Rico. 
| 
{ 
ce "Thereafter, on February 26, 1965, representatives 
| 
2 | of Phillips and members of my firm and I entered into | 
13 negotiations with Assistant Secretary Kelly of the Department 
if of the Interior. These negotiations resulted in agreement | 
i | 
mn by Phillips to make a number of investment commitments and | 
16 led to a letter from the Secretary of the Interior released 


reer on May 14, 1965, in which the Secretary agreed ‘to recc: 


1 4 
! 


1 - to the President necessary changes in the Mandatory Oil ! 
i ae Import Program conditioned upon receipt from the Commonwealth 
20 Government and Phillips of an agreement providing for the 


21 execution of a definitive, legally enforceable contract to 


implement establishment of the petrochemical project. 


. 


"Thereafter, individuals within my firm along with 
representatives of Phillips entered into negotiations with 


officials of the Puerto Rican Economic Devclopment 
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ment was approved. 


the 


e Secretary of 
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ements called for 
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and 


Within my firs 
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conferred with resresentatives of 


,eS 


ae 
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CORES 
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BiPOORTESS 


1966 
in connection with conditions 
on allocation to be issued to Phillips to 
unfinisned cils inte Puerto Rico. An allocation to 
Philliss was issued on December 23, 1965. 


“There are annexed hereto copies of items 


-- whicn I will not read. It is a list 


THE COUaT: ALL fight. 


Is there anvorore from Mr.. Chapman that 
Your Honors, I have two cuestions 
First; to follow the last reading by Mr. 


cross question 34 that appears on page 73: 


"¥Q(34.)33 The reporter will snow you a copy of a 


document annexed to these cross-questions and marked as 


cross-cuestion exhibit D-136 for identification, which is 
a@ cosy of a mem fut Setting forth a. ‘Summary Oscar 
Chapman Meeting, August 7, 1963'.. Please state: 

"“(a) the author of this memorandum; 

"(b) where and when the meeting referred to 
therein tcox place; 

“(c) who initiated the arrangement for 


the persons present thereat; 
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in evidence at t 


on is P-112 


Courtine 


"Chapman 
TEE COURT: All rFricqht. 
CONTINGING: 
I do not know who is the of this memo- 
ranaun.* 
That is 0-136. 
"The meeting referred to in the memorancum was 
luncheon meeting which took place in Washington , D.C. 
1963. My recollection is that the meeting was 
elephone conversation i had with Stanley 
Petroleum Company a day or so prior to 
Carstens Slack and Mr. Willer . Conn of 
PaAillip ttended along with myself and my associate, Mr. 
Micnael J. Shea. 
"There was no relationship between the ‘Puerto 
Rican BRefinery-Petrocnemical Complex' referred to in 
the Exhibit D-136 and the ‘project for Petrochemical Plant 


in Puerto Rico’ referred to in Plaintiff's Exhibit 112 in 


evidence, except that both refer to a petrochemical project 
z P 


in Puerto Rico. 


"There is attached hereto a file memorandum datec 


j 


19563 relating to this meeting." 
Wow, your Honor, my final question from 
derosition is cross-cuestion 26 at page 68: 


"xQ(26)25 With respect to Plaintiff’s Exhibit 116 
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I was appointed comptroller 

Economic Develerment Administration. 

“A year later I was appointed executive 

of all Fomento overations in the mainland, in th 

United States. 

"In 1959 I was appointed executive director 


~ * »% : 
rerts Authority 


“Late in 1960 I took over as Administrator 
Since tir. Moscoso was on his way out. He was tran: 
to New York and a little later on, appointed Ambassado 
to Venezuela. My tenure as Fomento Administrator lasted 


until tarch 1, 1962. 


“0 Can you briefly describe for us the objectives 


F - ool 


Fomento, of the EDA? 
Fomento is the agency entrusted with the 


economic the Island. The three basic 


- 


prozrams of that agency at that time, because it was 


am bes 


strial promotion and development, 


orts and airports plannin 


were the three main areas of 


what time was that? 
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Durand 
wo years ago, the agency was 
rorts authority was transferredc to anothcr 


mt became an indenencent public 


the organization of the agency for the 


entire ceriod vou tere with it, was as you have just 


Gescribed? 


Glam ous name for 
Fuertoa Rico. 
The economy was based on 
There was an overde>pendence on an 


and there was enormous poverty in 


economic strategy was designed and 


trap’ and that was the 


of economic development 


read beginning with page ll, 


+ have today, end J) realize that it’s. 12 
recollection of meetings with Mr. Kelley 


~ 


Administration in the fall of 
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around this 
Zi ado not recall. The meeting I do recall was 
‘61, Decerber, with Secretary Udall. Prior to that 
I do not recall whether I had meetinas. I could have, 


- in other words, I am not saying that I did not have 


meetings ith the Department of the Interior officials. 


only meeting I recall in '61 was with Secretary 


Wnere did tne meeting with Secretary 
ternational Airport, Governor's room. 
you recall who was present at the meeting? 
Yes. It was Secretary Udall, Van Hyning and 
Tne three of us. 


And what did you discuss with Secretary Udall 


sentation to him about Puerto Rico's, 
economy, the need to introduce new elements of growth into 
our sitvuaticn, convenience of the mutuality of interests 
between the Uni States and Puerto Rico in this connec- 
tion. 
“~ told him that we fcilt that it was to the 


mutual advantage of the United States and Puerto Rico to 
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"Durand 1996 
to the Honorable Stewart L. Udall and 


mM 2Gents fy that letter? 


es, this sianature, this was a letter sent to 


Secretary Udall. 


of 


nl © 
L961? 


"A 


ExALbit 


That was sent to Secretary Udall on December 


Correct." 
At this time I offer in evidence Plaintiff's 


Whien Io wou like to vead at this tine. 


THE COUR Received in evidence. 


“was received in evidence.) 


(Exhibit read.) 


(Continued on next pace.) 
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MRie RIGS ur Honor, I would next read 


of Texaco and ask you 


Lz vou Can 


. this is my signature 


aArtention to the 


clearer copy, 


production, ' does, that para= 
as of March 1962? 
Definitely.’ 


Your, Honor, at 


your Honor. 
Ra: ived in evidence. 
D-43 received in evidence.) 
RIGIET: ‘ I this is a one-page 
letter which 1 woulc 


Exhibit D-43 in 


“evs Your Honor, I would next read at 


SOUTHERS 9: 6°02 COCRI REPORTERS, Us COUZ I HONE 
FOLEY FUARE NEW YORK. NY. @ Copal 


line 13:7 
"¢) There has previously been marked, Mr. Durand, 
a @ocument from the files of A. D. Little Company, a 
Mr. Josiah Norton, intiff's Exhibit 192, a memorandum 
dated January 18, 1963” <- 

THE COURT: Is that the right number? 

IR. RIGNCY: Your Honor, I am unclear whether 
this document has yet been introduced in evidence. Bi would 
correct the ce is as 1 .am.avlie to. 

‘Dictatel] January 17,..1963° 
and the memorandum recorts a conversation that Mr. Norton 
of A. D. Little nad with Mr. Shippee and states, ’Mr. 
Shippee elaborated by saying that he and Robert Anderson 
had a meeting with Durand yesterday,’ which presumably 
would be January 16, 1963, ‘at which time an agreement was 
reached that the request to Secretary Udall would be for 
a 60,990-barrel core feedstock refinery. This was higher 
than “Mr. Anderson felt would be realized, but he agreed 
that to shoot hich was desirable. ' 

"Do you recall any such discussion at that 
meeting . . + 

"A O. 


~ « » with Mr. Anderson . . . 


I don't think we were prepared at that time to 
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"Durand 
That "se correc 
vy 6f Defendant's Exhibit D+179” 
T would like at thie point to interrupt. the 
chronological by face reading in order to refer to a matter 
that in the chronological history of the case comes in 
here, if I may. That would be at page 73, line 9: 
Mr. Durand, I show you a document which has 
Joint EXhibit 44 for identification 
Joint Exhibit.45. for 
irst bearing a date of January 2, 
a date simply January 1964 
I ask you whether you recall receiving that letter 
rhe enclosure? 
"A ae letter I... I did receive the report. 
Loozs lixe the one that was discussed at the January 
meeting in San Juan. That's all ZI can say, because f 
cannot swear th r?s is the e€xace report. 
"o You cannot, by looking at. it . . . 
"A This lo0::3 lize the reoort we discussed 
oo in Janzary ‘64 with the . . . at the meetings in 
my office with the Pnillios Company. 
Now, did you understand that the 


wes that stated in the first para- 
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+ — 4. 
Scace= 


an innocuous 


6 ment. Uns « « T. gee why they . ... they understood it, 
| 
‘4 bet this is an innecuous statement, to say trat this uh 
fi 
‘| 
ae - » « if I had to explain the vursose I would explain it 
t z a 
: 9 = = es PIGS jen A 2: Neca 
; im mucn more strone and svecific rms. 
10 aS, wel iow would vou exolein it? 
1] on WTR a kaon a apg, RNR a @ og Se ete 


) pecrochenical core noustry as an essential 
1 : : + 
13 requirement for the continued economic Zevelopment of the 
ld i Island of Puerto Pico. That's a very innocuous state- 
! 
15 ment, the one made there. Otherwise that will not 
{ 
) 1 help vou." 
f ¥ 
17 I 
seme Your Honor, I then return to Page 27, line 


19 which is a copy cf a letter dated 
20 acdressec tc Secretary Udall from 
21 and ask you iz you are acquainted 


"A Yes. 


3 ‘i "Q Dic you play any part 


bd 
ct 
yg 
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such a letter 


a4 oe ereu 
ae : 


a? 


you a copy of Defendant's Exhibit 
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February 14, 


Governor Munoz Marin, 


with that letter? 


in the preparation or 


be sent? 


"A I had to persuade Governor Munoz Marin to sign 


ae ee emrieataie meen tetereeseneeeinenes 


was your reason for seeking 


write such a lette 


TEE COURT: Is this essential to this case? 
im. RIGNEY: Yes, your Honor. 
THE. COURT: ig arcument between the Governor 


signs it 


discutes that it was written, 


Go they? And whether 1 hac a dispute with the Covernor 


to get him to. sien it, I ¢oa't think is very important. 


of 


M2. RIGHEY: "© And what was your reason for 
write sucn a letter? 
"A Well, Stict 4a majer policy decision or the part 
#he Government of Puesto Rico and the U. S. Government 
erent of the Governor of Puerto Rico.” 


I would offer in evidence 


AVRSLL: Ne ebjection, your Honor. 
It will be received in evide 


7-173 received in evidence.) 
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: Let's not waste time wit 


We all know and 


Durand, Administrator 


tT would then propose --| 


nt that f have 


COURT: All right. 
srovey: This is Joint Exhil 


oa 


resort of proceedings before the United 


8.$. COURTHIY vF 


UCT CUl2AT RFSORTERS, 


TE 


“Durand 


“ne Interior, Office of Oil & 


(tir. Rianey started to read from Joint Exhibit 
3-53 in evidence to the jury.) 

MR. MARS: I'm just wondering whether this is 
necessary. It is in evidence and there is no dispue about 
it, and it is very lonc. 

iT don't taink 
all,,.bat.2 
have to read. 

“um. RIGNEY: i have no intention of re 
«he entire cocuiment. 

THE COURT: He came down and endorsed the 
application, didn't he? 

MR. RIGNEY: He did so in a way which verifies 
the history. 

right, you may read 
which you think is in: : put please move alo 
wnt RICiCY: Yes, I am trying tc. 

(Hr. Rigney continued reading from Joint 


Exhibit 35 in evidence to the jury.) 
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That would conclude my reading 


aa 


MR. RIGNEY: 
1964. 


your Honor, line 13: 


"0 In connection with the preparation of that 


statement, did vou consult with anyone? 
"x There were many people involved in the prepara- 


Van llyning, John Rigby from 


Chapman was involved 


+ be 
remember that 


also involved in details of the 


testimony. 


“a Do you recall at »2r about this time in July 


nf 1964 having a meeting with Robert Anderson in New York? 
"A There was a meeting with Robert Anderson in 
wew York in -- around that time, yes. 
you can recall of what 


Anderson at that time 
talked about military. properties, 


Rico and also of profit 


verto 


ms that was faced by subsidiaries of 


allocation proble 


S. industries operating in Tuerto Rico within the U.S. 


e* 


u. 


Tax Revenue Act. 
your testimony that you were 
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going to give to the Oil Import Administrator with Mr. 
Anderson? 


"A I don't recall discussing the testimony with 


I will conclude my reading from Mr. Durand's 

deposition by reading from page 40, line 17. 

THE COURT: Do I have to take all this? 
Isn't this all in the record? Can we get a concession 
on the recordé? 

MR. RIGNEY: This is only a preface to the gist 
of this which is not in the record and should be placed 
there. 

THE COURT: I will take your offer of proof 
at the side bar. 

(At the side bar.) 

THE COURT: There does come a time when things 
just get simply too c.nulative. 

What do the next ensuing pages add? 

MR. RIGNEY: This is one of the more pungent 
parts of the pretrial testimony. Mr. Durand described 
his final efforts that he made with the Administration to 
secure this import quota. 


It is not offered to further describe any 


letter that he wrote but only his version of anger and 
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frustration that the Administration did not take decisive 
action anc it is. only 4. page. 

THE COURT: Nobody holds that Administration 
in lower regard than I but I don't see what this adds to 
the case. If you want to read it go ahead, you may. 

I wish you would all cut it down. 
RIGNEY: This would be my final statement. 
COURT: Go ahead and read it. 
open court.) 
RIGHEY: Page 40, line 17: 

“0 bk Durand, I would like to ask you one 
additional question. At the time that you were in corres- 
pondence with Lee White at the White House in late 1965, 

did you have conversations with him at that time? 

"A I had one meeting plus several telephone 
conversations. 

"0 Would you describe your meeting with Mr. White? 

"A It was a hectic meeting, because he claimed that 
the President was upset, unhappy about Secretary Udall's 


decision and that he was being influenced by people who 


Claimed that: there was a privileged treatment for one 


company, Phillips. I described to him at the meeting 
and on subsequent letters the record of this case, and 


told him that I doubted that the President, even the 
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"Durand 2007 
could decide not to amend the proclamation on 
moral and political circumstances. 


Do you recall what you said to Nr. White at 


I recall most of the conversation, yes. 
"Q And what do you recall about it? 
"A It's a -- I would prefer not to include that 
the record. 
this for 
might be 
ne, way I expressed myself. 
ed yourself rather reefully in 
getting the quota amendment? 
"A The rext move would have been to punch him in 
the nose and that was not possible. 
"Q Well, what did you state as the basis for your 
position? 


"RB I told him it was in the basic interest of both 


United States and Puerto Rico that that was very easy to 


understand and to srove and that we had worked for over 
five years with many companies and none of them could 
present a concept that was agreeable to both Interior and 
the Government of Puerto Rico. 


Q Did you discuss the conditions that had been 


SOUTLIESN folst: 
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ars “Durand 2008 
laid down by EDA? 
"A Yes. 
"© What did you say about that? 
"A That they were very -- that they were conditions 
that guaranteed substantial development of the <~ 4 
development of a new synthetic raw material base for 
Puerto Rico. 
“o What did you say as to the effect upon Phillips 
of such conditions? 
"A Well, since they were committed to reinvest 
all profits during the ten-year term of the contract in 
satellite operations in Puerto Rico, that would have -- 
that would assure a substantial petrochemical development 
in the Island and that no other company came up with a 
proposal accepting such conditions." 
That concludes my reading from this deposition 
and I think from all depositions. 
THE COURT: Do you have anything further from 
Durand? 
MR. PARRELL: No, your Honor, but at this time 
I would like to read one paragraph from Joint Exhibit 70, 
the acreement of May 27, 1965 between Phillips and EDA and 
the Commonwealth which bears directly on the last answer 


that Ur. Durand gave. 


t os 


| 


| 
| 


"Durand 

THE COURT: All Fight. 

(Page 16, Paragraph F read.) 

THE COURT: Anything else you want to read? 

Do you want to read the entire sentence? 

MR. FARRELL: ‘No. 

THE COURT: You may finish it. 

(Exhibit read from.) 

MR. RIGNEY: Since it wasn't our thought to read | 
a force majeure clause I don't think that is -- 

THE COURT: I don't regard that as a force 
majeure clause. Some of the things listed were not within 
the conceot of a force majeure. 

MR. RIGNEY: Your Honor, I would like to complet 
or offer to prove an offer into evidence Defendant's Exhibit 
24. 

COURT: Any objection to that? 
FARRELL: I have no objection to it. 
COURT: D-24 received in evidence. 
(Defendant's Exhibit 24 for identification 
was received in evidence.) 

MR. RIGNEY: To conclude our submission I would 
lixe to state that defendant would offer in evidence Inter- 
rocatories 26-B and C, 34-A and 47 which was sworn to by 


the plaintiff on July 6, 1971 and I propose to submit 
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marked copies of those but I wantto note that for the 
record. 

MR. FARRELL: No objection. 

THE COURT: They will be received and I will 
direct the Clerk to designate a number for the redacted 
copy. 

MR. RIGNEY: May I have a moment? 

THE COURT: Certainly. 

(Pause.) 

MR. MacCRATE: ‘Might we leave open for 
submission a few additional documents in this case? 

With that exception the defendant rests at 
this time. 

THE COURT: I would like to take this oppor- 
tunity to ask both attorneys to verify with our Clerk and 
make certain that your record and also your understanding 
as to what papers have actually been received in evidence 
and agree with the official record of the Court and I will 
leave open to you if you find any difficulty or find that 
you inadvertently failed to offer any paper which you 
intended to offer, I will leave open for a reasonable time 
an opportunity for you to make such offer. 


MR. MacCRATE: Thank you, your Honor. 


THE COURT: That applies to both parties. 
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“Learned 
The defense rests. 
Do you have any rebuttal testimony? 
MR. MARKS: Yes, briefly. 
From Mr. Learned's deposition, March 22, 1972 
at page 334: 

"Q Do you know the reasons for their insistence 
on that? 

A They wanted more plants built to help the 
economy of Puerto Rico and the only assurance they could 
have was that there would be money put. In addition to 
investing the profit we insisted on some minimum amount. 
We were agreeing to make another $55 million in addition 
to the core plant. 

*) Did you in fact make profit from the core plant? 

"A I think that this ought to come from the 
records because the plant did net go into operation very 
long while I was an active officer of Phillips, but it's 
my judoment that it has made money. But, for me to try 
to conjecture on what the profits were, I have no record 
of this. 

“I retired in Wovember of 1967. 
The project was not completed when you retired? 

‘A I don't think it was in operation enough. 


I stayed on the board of Phillips Puerto Rico Core for a 
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while after I retired as an employee of Phillips, and 

I also stayed on the board of Phillips, and I am very 
capable of saying that they made some profit, but to say 
the amount, I would not even attempt to. 

"Q In fact, Core did reinvest in a satellite 

aid it not? 

"A Yes. 

"0 Was that a nylon plant? 

"A It was a nylon plant, and I understand now that 
it has been doubled and that it's producing both nylon and 
polyester. 

“9 Was that the only satellite in which the Core 
invested? 

"A At the time that I was a member of the board 
of Core, it is, to the best of my knowledge. 

"9 Was it contemplated that that particular 
investment would utilize the $55 million that Core or 
Phillips was committed to invest? 

"A No. Maybe I'd better give you an explanation 
of why we went into the nylon plant initially. 

"Phillips had tried to get satellite plants 
prior to the dedication of the plant and we decided 
that it would be good public relations and good 


relations with the Puerto Rico people to be able 
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to announce at least a satellite plant at the time that 
‘the plant was dedicated. 

“We had a commitment that if we didn't have 
something in six months of the start up we were going to 
have to build it anyway, so we had worked out a license 
agreement with a French company, and I can't tell you the 
name of it because I just don't remember it, hut they were 
the people who probably had the basic nylon know-how. 


"In fact, I think they even licensea duPont 


but in doing that licensing they had not ineladed Puerto 


Rico so they licensed us and as I remember it. and don't 
hold me to this because my facts may not be right, but as 
I remember it they actually became a participant in the 
ownership of that plant and the Puerto Rican Government 
did not participate because the projections that were 
made was that the plant in its initial size would not be 
profitable. 

"However, the intention was to materially 
increase it and the thought behind having taken that 
particular satellite as our first commitment of money was 
that the oft products from a basic nylon or any type of 
textile material were going to create the biggest number 
of jobs for Puerto Kican people. 


"The opportunity for textile manufacturers to 
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“Adams 
get the material in Puerto Rico and use Puerto Rican 
labor is what we were trying to accomplish at the time. 

"Q For that reason you had received special 
permission to own a greater portion of that satellite than 
was contemplaced under the agreement with EDA? 

"A You better put it another way; for the 
reason that it was not going to be profitable, Puerto 
Rico decided they did not want to participate." 

Now, I am going to read, your Honor, a section 
from the deposition of Kenneth Stanley Adams taken in 
Bartlesville, Oklahoma on January 17, 1973, page 3, 
line 17: 

‘) Will you state your name, please? 


"A Kenneth Stanley Adams." 


| 


Line 21: 

"Q Mr. Adams, you were chairman of the board of 
Phillips from January 1, 1962 through September 30, 1967; 
is that correct, sir? 

"A December -- what time did you say? 


"Oo January 1, 1962 through September 39, 1967. 


acerca cine tant a ene Re en te Ee AE, 
—————eeee eee 


"A I think that's the approximate time. Xt don't 
have the exact dates." 
"Q And during the period from January 1,1962 up 


through April 28, 1964, you were aiso the chief executive 
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ars 
officer of Philliose: 


I believe I was, yes. 


Turning your attention to May of 1962, do you 
G@iscussion within Phillips of a proposal to build| 
or petrochemical complex in Puerto Rico? 


No, sir.” 


Pace 5, line 21: 
“0 Do you recall when a proposed project in Puerto 


porevo acti ceiveipdwcnerer vent neo sana P at NOP THRO 


Rico in which Phillips would participate first came to your 
coll 
: G 
attention? 

"A It never came to my attention, to the best of 


my knowledge. 


you have a discussion with Mr. Anderson, Robert Anderson? 


eS e———_— 


“9 In or about November, early November of 1962, di 


"A No, six. 


"9 Do you recall whether you were in Chicago in 
about November 19th or llth, 1962, at an American Petroleun 
Institute meeting? 

"A Well, I never missed a meeting ~f the API in the 
last 20 years or so. 

"Q Do you recall Mr. Ande~son calling you during 
that convention? 

"A No, sir. He never called me. 


ae Do you recall anyone mentioning to you at that 


——aEe———eeEee—_E—Eeeeemeeaeeee ee ee SS ee 
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tire a Mr. Shisnmee or Prudential Oil Corporation? 
"A No, 615.” 
Pace 7, vitae a7: 

"O Do you recall in Chicago, going back to November |- 
of 1962, discussing with Mr. Learned a telephone call from 
Mr. Anderson? 

"A No; sir. 

"Q Do you recall Mr. Learned ever having said to 

that he had talked to Mr. Anderson at about that time? 

"A No, Sir, 

"Oo Do you recall having spoken to Mr. Anderson at 

time during November 1962? 


"A No, sir. 


"e Mr. Adams, this has been produced by your One 


which is a book entitiled'National Daily 1962" and I ask 
you, can you tell me whether this is a diary or appointment 
book which you kept during that year? 

"A This is one that my secretary kept. i, dicn't 
keep it.” 

Line 23: 

"0 I call your attention to the entry for wadeendeu 
November 7, 1962, particularly the words ‘Robert B. | 
Andersen called from New York' and ask you whether you 


recall speaking to him at or about that time? 
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"A I don't remember but -- if it's noted here, 
he no doubt called. Whether I talked to him is something 


else. 


x attention te January 1963, did it 
come to your attention that the International Department 


of Phillips was discussing a proposed petrochemical complex? 


know who was the 


still talkir 


ime, do you recall whether Mr. Learned 


ever mentioned to you a proposed Puerto Rican petrochemical 
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"Adams 
Page 10, line 23: 
“Oo Do you recall at any time during 1963 Mr. 
Learned discussing with you a proposed. Puerto Rican petro- 


chemical oil refining project? 


"RD No, sir. 


“OQ Do you recall at any time during January, 1963 
talking to Mr. Anderson concerning a proposed petrochemical 
project? 

"A Never. 

a? In Puerto Rico? 

“A No, sir. 

"O oe Do you recall ever discussing a proposed 
refinery or petrochemical complex in Puerto Rico with 
Mr. Anderson? 

"A Never. 

" Do you recall a proposed petrochemical complex 
and a proposed import quota into Puerto Rico which was to 
be obtained for Phillips by Oscar Chapman? 

“A No.” 

Page 12, line 2: 

a. Do you recall discussing with Mr. Learned or 
any other executive of Phillips in 1964 that there would 
be a hearing before the Department of Interior concerning 


Phillips’ application? 


“Adars 
"A No, sir, never. 
“oO Do you recall whether you knew in July cf 
'64 that any Phillips executives were going to testify at 
a hearing before the Oil Import Board? 
"A 7 €30n't.” 
And at line 16: 
Do you ever recall discussing with any executive! 
a proposed import queta for Phillips? 
No. 
Into Puerto Rico, I mean. 


No. 


a proposed import quota for Phillips? 


"BR No, no. 


In 1965, in May of 1965, do you recall a “e 


“Q Do you recall discussing whether such a quota . 
hac been granted? i 

"A No. 

“ You don't recall any discussion about a quota 
in May of ‘657 

"A No,” 

Then at page 15, line 4: 

"9 Did you customarily speak to Mr. Anderson in 

1963 as often as once a month? 


"A Oh, I would say yes. 


"Adam 
a 8, Was it -- 
"A I don't know -- yes, I would say once a month 
r once every two or three months. in ‘63? 
*Q Yes. 
"A Yes. 
Was that the same in ‘64? 


I -- I'm not -- not to the extent that I believe, 
Ana were these conversations usually by 


Generally, yes. Generally. 
Do you recall in any of these conversations 
@iscussing the Prudential Oil Company? 


"A Never, neard heard of it. 


"0 -And, you didn't, I gather, d.sscuss Puerto Rico 


in any of these discussions? 
No, éGefinitely. 
you recall coming to Mr. Anderson's office 
in New Yor} some time during 1966 with Mr. Learned? 
No, $ir. 
Do you recall whether you did or do you recall 
I would just like to clear the record. 
Tt dian's. 


You didn't? 
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1966, 


“A He, sit. 
"Q . Did you speak to Mr. Anderson at any time during 
Go you recall? 


"A I would think that I talked to Mr. Anderson 


or would visit with him? 


"Q Did you go to his office? 


"A I would say that I was there once or twice 


possibly during '66 or ‘67. It was getting pretty 


scarce at that time. 


"2 And did you ever go during that period with 


Mr. Learned? 


"A I may have. I don't remember whether or not 


I ever went with Mr. Learned -- Mr. Learned was with me 


at any time in his office or not. offhand, I will say 


not, but it may have been. I don't know why he would go 


there. 


I'd say no. 
“a Do you recall ever attending a meeting at 
both Mr. Anderson and lr. Learned were present? 
"A Never. 
*Q On any subject whatever? 
"A Sir? 
"Q On any subject whatever, not only -- 
“A No. 


"Q No meeting? 


jks “Adams 2022 
"A No. Not that I recall. Because -- off 
the -- that's right.” 


And then page 18, line 9: 


“— Do you recall whether you visited with Mr. 


Anderson in his office prior to that operation, say in 


No, I éidn’*t. I would say definitely 


Do you ever recall telling Mr. Anderson either 
in a conZerence or over the telephone that Phillips 
wanted to pursue an indepencent course with respect 


col 


nican petrochemical complex? 


Never? 


Or words to that effect? 
"A No, sir 
“0 Mr. Adams, I show you page 44 of the transcript 
of Robert Anderson, and I call your attention to the 


answer becinning between lines 1) and io. On the left< 
=| ie 3 


I see. 
*¢ Do ycu recall the conversation that Mr. 


Anderson is referri 


"Adams 
I never had one ." 
That is all we have, your Honor. 
MR. MacCRATE: Reading on page 17, line 
*Q And that was at his office in New York? 
"hi I couldn't verify it, whether it was telephone 
or whether or not it was a visit. 
"Q I see. But at none of these meetings did 
you discuss Puerto Rico or -=- 
"A I would say in '66, the possibility of me bei: 
in his office was practically nil, for the reason that I 
had a new aorta put in my body in ‘65 and I was really 
out for quite some months and months and months, and my 
trips became very few and far between. I wasn't active 


in the company and I had retired and -- I had the first 


big operation that I had in my life, and they didn't think 


I was going to live. And so I really was slowed up. 

"I shouldn't have mentioned that. But 
fortunately, I had a hell of a good doctor, Dr. Denton 
Cooley at Houston.” 

And I would state for the record, your Honor, 
that when this deposition was taken in January of 1973 
Mr. Adams had reached a ripe old age. I do not know his 


precise age, but he has since died. 


MR. FARROLL: Your Honor, if we are going to wa 


wa ae. ‘ea 
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so into that, I prosose to read Court's Exhibit No. 5 
as to the concition of Oscar Chapman. 


THE COURT: Well, let's finish with Mr. Adams - 


Is it stipulated for the record that he is now 
deceased? | 

MR. FARRELL: Yes, it is. 

THE COURT: What can be stipulated with respect | 
to his age? we had one witness here who was in his early 
60's who seemed 20 years older. I don't know what 
determination can be made that a man had a ripe old age. 

MR. JEMISON: Your Honor, Mr. Adams retired in 
1°64 at the mandatory retirement age of 65. 

THE COURT: All right. 

Can that be stipulated for purposes of this 
trial? 

MR. FARRELL: Certainly, your Honor. 

THE COURT: All. cight. He was 65 in 1964. 

MR. JEMISON: Yes; your Honor. 

THE COURT: Very well. 

MRK. FARRELL: I would like to read the Court's 
Exhibit S$. 


THE COURT: Are you all finished with Adams? 


FARRELL: Yes. 


THE COURT: All right, you may continue. 
What exhibit number is it? 

FARRELL: Court's Exhibit 5. 

COURT: Wait just a moment. 


FARRELL: This is the only copy there is. 


COURT: What was the date of his -- 


FARRELL: 1972, your Honor. 
: Of the interrogatcries? 
FARRELL: Yes, June ‘72. 
COURT: Any objection to reading this? 
MacCRATE: Yes, your Honor. 
EB COURT: It is an exhibit for identification, | 
is not in evidence. 

Would counsel approach the side bar, please. 

(At side bar.) 

THE COURT: I would permit you to read the 
interrogatories as to Chapman concerning his health at the 
time that he answered the questions. 

MR. PARRELL: This goes back to four years. 

t says he h been under a doctor's care since "67. 
THE COURT: This is not part of my trial 
This is marked as a Court's exhibit for identi- 
=o make a record of the basis upon which the 


ommenced to act on an application made 
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Guring the course of the trial which later was mooted, 

and I don't really consider it is in evidence for purposes 
£ this iery. 

Much the same information is in the Chapman 
interrogatcries as to his health, and that particular 
part I would permit you tO read in if you wish. I think 
that will give you the same result, but I don't regard 
Exhibit 5 for identification as being proper to read 
fron. 

MR. FARRELL: Let me look at the interrogatories. 

Your llonor, I want to read both. They are 
inconsistent. 

THE COURT: i don't really regard them as 
inconsistent and to the extent that it is relevant to his 
health at the time he was examined was relevant. This 
Exhibit 5 for identification is only relevant on whether 
he should have been deposed. The man is clearly in the 
Washington, D.C. area which is more than a hundred niles 
from the trial and he is not a party defendant. Also, 
that is a fact I don't understand in itself, why he is 
not. 

But be that as it may, I will permit you to 
read Qaestion 3 from the interrogatories and I decline to 


allow Exhibit 5 for icentification to be read over objection. 
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I think, your Honor, I will 


THE COURT: All right. 

- Did you want to say something, Mr. Rigney? 
MR. RIGNEY: No, your Honor. Excuse me. 
THE COURT: All right. 

(Open court.) 


MR. MARKS: That is all for the plaintif£, your 


COURT: Both sides rest? 

MacCRATE: Yes, your Honor. 

COURT: ALL. right. 

RIGNEY: Your Honor, excuse me. Through 
an omission we neglected to refer to hina final inter- 
rogatories that we would like to be part of the record. 


I believe Mr. Jemison has them to indicate to you. 


MR. JEMISON: If we could have just a moment, 


your Honor? 

THE COURT: All right. I don't think I need 
to hold the jury while we resolve this. 

At this time, members of the jury, will you 
please return at 10.15 tomorrow morning. 


You may withdraw from the courtroom. 
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(Jury left the courtroom.) 

To reiterate, gentlemen, you can 
straighten out your exhihits and if there has been any 
problem of inadvertence or any disagreement between the 
Court's records and your own, I will permit you to reopen 
to offer exhibits on that basis. 

But for those two matters, as I understand £t, 
you have now both rested. 
sRNELL: Yes, your Honor. 
wort Yes, your Honor. 
THE COUR Perhaps to save time I would simply 
permit you to be deemed to have made whatever motions you 


want to make or you may make them for the record briefly. 


I propose to send the matter to the jury. 


MR. FARRELL: I think, your Honor, that is 


appropriate, and vou may deem that the motions were made. 

THE COURT: All rvieht. 

Any motions permitted by the rule to be made 
at this time are ceemed to be made and denied without 
prejucice to be renewed after verdict. 

Will that be acceptable to all of you? 

MacCRATE: That will be, your Honor. 
Yes, your Honor. 


Now I will have the Rule 51 confer- 


jks 


ence with you beginning in about five to ten minutes. 
MR. FARRELL: Thank you, your Honor. 
THE COURT: Off the record. 
(Discussion off the record.) 


(Recess.) 
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(In the robing room.) 

THE COURT: My purpose at this time is to outline 
for you the general thrust of my proposed jury instructions |_ 
so that you can prepare your summations knowledgeably. 

However, I do not bind or commit myself to the 
extent that I would not be able to meet any unusual or 
unforeseen matter which may come up in the summations, or 
to ad materialness to place my instructions in the proper 
context, viewed acainst whatever may be said. 

I also received some of this material rather late, 
and I have not completed it entirely. I am working ona 
proposed form of verdict, special verdict, and I probably 
will have that for you either tomorrow or Monday. I don't 
think that's ili acind ie at this time. 

MR. FARRELL: Your Honor, just in that connec- 
tion, we received yesterday defendant's proposed special 
interrogatories and last evening we prepared counter 
proposed ones, which I would like to give you. 

THE COURT: I wish you had given them to me at 
10 o'clock this morning. 

MR. FARRELL: I'm sorry, your Honor. They did 
not come down until court was in session. 

MR. MacCRATE: Your Honor, I am even more 


delinquent than that. I find that I was in agreement with 
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what we submitted yesterday, and h 1 some revisions that 
I was hoping to submit to your Hen’, and I apologize for 
this. 

THE COURT: All right, hand them over. Can the 
be identified for the record in some fashion, so I Know wha 
I had before this conference and what I'm reseiving now? 

MR. MacCRATE: What I have, your Honor, has my 


handwriting on it. It is something I could dictate, but f 


cannot give you a clean copy until I have returned to my 


THE COURT: I will take your handwriting. 

Off the record. 

(Discussion off the record.) 

THE COURT: May the record show that Mr. MacCrate 


has indicated to me that his requests relate cnly to the 


See 


special form of interrogatories to be submitted to the jurors, 


——— 


and I will take that as soon as you can give it to me, 


either in handwritten form or any form, but I don't think I 


— 


need to take that up with you now. 


You will both have an opportunity to be heard 
before we reach that. 

Any exception taken now will not have to be 
repeated after the charge is given, and you will be deemed 


to have an exception as to any written requests which the 


—- 
eee ee te RC A — 
Ne een 


cemctonansmnenn tem 


Court declines to charge. 

I will outline generally tne charge. 

I will first point out to them the importance 
of their function and their duty to find the facts as to 
which their exclusive, and their obligation to follow my 
instructions on the law, and that they must consider the 


case as between persons of equal standing, and each entitled 


to the same fair trial and a corporation entitled to the same 


fairness that a private individual would be entitled to, and 
to treat them the same as if they were persons. 

That anything I say about evidence is not 
controlling on if it doesn't agree with their recollec- 
tion, they are to disregard it. 

The same goes for the attorneys. 

I will tell them that I'm neutral, and that the 
attorneys were performing their duty during the trial, and 
they should disrecard any exchanges or anything like that; 
that I have no opinion concerning the issues. It is not 
a contest between the lawyers, it is a case between the 
parties to be decided on the merits, according to where the | 
truth and justice lie. 

They should use their common sense an. be fair. | 
If I say anything about damages, that should not indicate 


that the plaintiffs should recover damages nor should it 
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indicate what amounts the plzintiff should recover. 


I will then define burden of proof by the 


saosin =egineseneetsaan eacuiannctnanion wetearetiten 


preponderance of the credible evidence. 


It doesn't mean the greater number of witnesses 


ee er aemnpeneranan oo 
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or the greater time taken or the greater number of documents’. 


But it refers to quality. 

That the criminal standard of proof beyond a 
reasonable doubt does not apply here. 

I will then define direct and circumstantial 
evidence. 

And then I would discuss credibility in and 
the weighing of evidence. No magic formula to evaluate 
testimony. They use their experience in their every day 
life. They consider interest. A person who is interested 
is not necessarily unworthy of belief, but this is a factor 
or possible motive. 

Consider bias or favor, if any there may be. 
They can consider the demeanor, the opportunity the witness 
had to observe the facts. Whether he had any motive to lie. 

If they can reconcile differences by fitting the 
testimony together, they should do so. If not, they should 
determine which of the conflicting versions they believe. 

They may consider whether a witness is corrobora 


ted by documents or exhibits or the testimony of others; 
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whether his testimony is consistent or inconsistent with 
prior actions shown in the exhibits or testimony taken before 
this trial and read to them now. 

Interest may be established by reason of owner- 
ship interest or employment by a ccrporation which is a part 
or any continuing agreement to provide services and receive 
a fee. 


There's been some evidence that certain witnesses 


notably Messrs. Willey, Young and possibly otners, have an | 


agreement whereby they receive a portion of whatever recovery 
Prudential would receive if it prevails in ‘this case, and 
this evidence, if believed, would indicate they have an 
interest in the outcome of this litigation. 

But. I will tell them merely because a witness has 
an interest in the outcome, doesn't render him unworthy of 
belief, but they may consider this interest as one factor 
among others in determining the weight they will give him. 

Then I would refer to the depositions and 
explain the procedure, and tell them that testimony given 
as evidence in chief by way of reading a deposition is 
entitled to the same considerations as if a witness had been 
present and testified. Also, that a witness who testifies 
may be confronted with the testimony he has given on a prior 


occasion. I will quote from Rule 32 of the Federal Rules 


about impeachment, and tell them that testimony is said to 
be imreached when it is rendered unworthy of belief. 

And in judging the crea’bility of a witness, they 
may consider whether the witness test‘fied in a different 


or contradictory way in connection with his sworn testimony 


on another occasion. 


Simply because he did doesn't automatically mean 


that he was lying at shis trial or that his testimony in 


mee 


this case should be totally discarded by you. Instead, you 


are to consider the nature and extent of the apparent 


contradiction if there be one, and you are also to consider 


any excuse or explanation given by the witness as to why 


or whether he testitied inconsistently on a prior occasion. 

And you can consider whether it was recent, 
whether it was closer to the events, and whether the witness 
had an interest in testifying differently here than he did 
on the prior occasion. And after considering all of the 
surrounding circumstances, they must determine whether the 
eta testimony Goes in fact discredit, contradict or 
impeach. And here again, it is entirely for their determina 
tion in all matters concerning truthfulness, credibility 
ana the weight of the testimony. 

Then I would explain to them that a witness 


who is a party or has an interest in the outcome admits a 
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fact or facts against his interest by statement or other 
conduct, then such statement or other conduct if knowingly 
mace or done may be considered as evidence of the truth, vais 
such admissions are entitled to such great weight; gevmess 
sort of evidence against the party making the admissions. 

I would then instruct them what we have 


always been brought up to understand was falsus in uno, 


and that this doesn't apply to an innocent mistake. 


| 
a 
a 
| 
2 
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I would then explain to them about the charts, 
they are not independent proof but are permitted to assist 
them in understanding the other charts. 

i think we ought to have the numbers of those 
charts and I would like to get that in writing from both 
of you. 

They are visual aids that are used but they 
are not in themselves evicence. 

Then I will tell them about the experts, that 
they may reject the expert's opinion if they find the 
underlying facts cifferent from those which form the basis 
of the opinion and they may give the expert's opinion 
such weight as they think it deserves. 

If they find the expert is not sufficiently 
skilled or learned in the area in which he is testifying 
to justify v2zluing his opinion as an expert, they may 
Gisregare his spinion entirely and also disregard it 
if they disacree with it. 

They are not required to accept it to the 
exclusion of facts and circumstances disclosed by other 
testimony. They must consider it but it is not 
controlling. 

I would then state, and I might tell you right 


at this time in view of the extensive time I have given 
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of its officers and acents, Mr. Shippee and Mr. Willey and 
Mr. Young, Prudential Connecticut developed and possessed 


ected business concept relating to the 


Puerto Rico. 

Then I would explain about the foreign oil 
quota importation and the contention of plaintiff that 
Phillips, using the concept which Prudential developed and 
disclosed to Phillips, was able to procure the oil import 
queta and develcp a Puerto Rico Sas Sey along the lines 


of that Prudential concept. 
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for summations, I do not propose to marshal the evidence. 
I will state briefly as I can what the 
contentsions of the parties are and then I will state the 
contentions of the plaintiff that through the efforts 


Then I will mention the separate theories but 
I will tell then certain elements which would be of concern 
under one thz2ory but not under another and certain issues 
which are common to all of plaintiff's theories. 

The plaintiff may prevail in this lawsuit if 
they are satisfied as to any one of his theories and they 
will be given a special form of verdict for the purposes 
of answering the questions posed by the different cumulative 


theories presented. 
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Then I will so into the elements of mis- 
the four elements which 
néants request -- defendantS request 10. 
I will then attempt to them the various elements 
misappropriation and I will state the components of the 
claimed concept as they were stated on the record in this 
I will tell them that a legally 
may be judged as a form of 
is entitled to protection. 
will state Phillips contends there is 
concept which Prudential 


in fact conceived in whole 


Is that the contention going to be made? 
Do I have it correctly? 
Your Honor, I was just making 

to what you stated as to the plaintiff's 

the fact that you were basing it upon 
counsel's stacement of the concept. 

I am not going © tell. the jury 
nat is where I am taking it from. Counsels' 
ts are not evidence but that is what I understand 


to be their position in the lawsuit. 
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onference I incorporate 
on the record here. 
me reason? 
Well, I believe that counsel's 


+ does not, I would contend, accord with the 


ok ee 


and so I would request that the charge indicate 


that regard. 


2 
4 


is an issue in 
COURT: As to whether they developed it? 
fact were the 


MacCRATE: As to what in 


1ifference between counsel’ 


a ed on 


arties on the 


COURT: We have some issues to be 


set forth in this case, don't we? And we still have a 
rele remaining that you recover your allegations, | 


your Honor. 
counsel's statement differ 


issues to be tried as stated here? 


No, your Honor. 


~t am not aware. 


te 


is not a material variance 


e that he is deemed to have amended his 


abet ° 


1h 


If he doesn't prove what he says 
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nent ere: 


he prevez, that is a cuestion for the jury and he cannot 


prevail. 


= pment ee aes ee nee 


MR. MacCRATE: All I wanted to be Clear on 


was that there was an issue as to what was included in these 


concepts, 


COURT: If anything. 


If anything. 


THE RT: I am sure the summations will make 
that abundantly 
MacCsAT£E: I did not want to be running in 


lonor's statement as to what those concepts | 


| 


i 
| 
} 
| 
| 
| 


THE COURT: I have Page 7 of the defendant's 


oe serene 
ananassae 


requests and I do not believe that the statement therein 
contained is materially different from what I understand t 

be wnat this trial is all about and from what was verbalized | 
by Mr. Parrell. 


MR. FARRELL: Your Honor, I would Only say that 


A a 


the final paragrash of pace 7 is not a fair representation 


oe ae ae eee an we 


Of plaintiff's contentions. We said it on the record, 
we must have said it at least twice. This is not a fair 


statement of our contentions. It is obviously Open to 


Mr. MacCrate 


THE COURT: What is there about it that differs? 


ars 
I don't have right in my hand -- 
MR. FARRELL: Your Honor, we had four. 
We had the lack of necessity for a prior commitment. 
THE COURT: I am taking it from page 1103 
of the transcrifce. 
MR. FARRELL: Fine. 
TIE COURT: But I don't gather there is anu 
creat variance from what appears on page 1103 and the 


Statement of issues to be tried that Mr. MacCrate has in 


I think there 3 some difference 
but if you ——e from 1103 I am satisfied. 
THE court: Perhaps you can pinpoint the 
difference. If I don't understand I would like to 


know. 


MR. FARRELL: Mr. MacCrate has two concepts 


and we had four. When Mr. MacCrate expressed the question: 


and says public utility, we had more than that and those 
are the major differences. 

Obviously, if we don't prove them we can't 
prevail but I want to state them as to what our contentions 
were and I don't think that is a fair statement. 

MR. JEMISON: I was just going to say that the 


concepts outlined to the Court are the concepts which you 


ars 
claim were evolved by the plaintiff? 

FARRELL: What I said is on the record 
and that is what I am contending. 

THE COURT: I also understood it but I have 
not understood it to be materially at variance with any 
statement made by Mr. MacCrate or anything contained in 
the pretrial orcer. 

MR. FARRELL: Maybe one gets wound up in one's 
own case. You may be right but I do think it would be 
preferable to take my statement of my contentions. 

Tit COURT: Is there a substantial difference? 
It may be caliec =o my attention and I will gave to 
consider whether I will do that or not. But I believe 
with the jury the question for their determination is as 
to whether Prudential acting through its officers and 
agents conceived of an idea and if they find the concept 
was not conceived by Shippee, Willey or Young but rather 
were products cf efforts by Chapman, Coan, Brown or others, 


Prudential would not be a party to the concept and not 


be entitled to seex damages for its use or misappropriation. 
I would then go on to the question of whether 


is legally protected and I am adapting 


scsi teeing at 


a nea ean mare & 
SS ceapeane =. -oaraannare ar 2 ecco owes 


recuest and restatement, a comment about a 


staterent of torts, Section 757 may consist of a plan, idea 
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or compilation of information which may be used in one's 


business which sives a benefit, opportunity or competitive 


advantage over another, must be for continuous use of the 


operation of the business, must be original and must be 
Prudential's. 

But it need not be novel in the sense that it 
sufziciently imaginative to qualify for protection as 
invention under the patent laws. The requirement 
originality may be satisfied even if some or all of the 

elements of the concept are known generally or known to 
persons in the industry, if stringing the idea together 
was original. 

The idea would still be original if after its 
disc.csure persons inthe industry believed it to be 
obvious based upon what was previously known. 

Likewise the idea would still be original 
although persons other than Shippee, Willey and Young were 
capable of conceiving it. 

I also add as an element that it must be 
secret. However, you don't relinquish secrecy by dis- 
closing it to another party under circumstances in which 
you believe the other party will treat it as a matter of 
confidence. 


ell them a factor for their consider- 
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ation in making this conclusion extends to information 
which was known to persons outside Prudential and this 
again is part of the restatement of comments previously 
mentioned. 

Second, the steps Or measures taken by 
Prudential to guard the secrecy of it and, third, the value 
of the information to Prudential or anyone interested in 
developing a petrochemical facility in Puerto Rico. 

Four, the amount of time, effort or money 
expended by Prucential in developing the concept and, 
fifth, the ease or difficulty with which the information 
could be lawfully acquired or independently developed by 
others. 

That also relies in part on the speed dry 


chemical products against Czrter, Inc. It must be reduced 


to some tangible form, it is not enough if it was vague, 


uncertain and undeveloped. 

And as I understand it you contend, Mr. Farrell, 
Exhibit 214 constitutes the presentation of the concept, is 
that right? 

MR. FARRELL: 214 and 215 is the presentation. 

THE COURT: What is the difference between 214 
and 215? 


MR. FARRELL: One is a later draft. 
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15 COURT: I see. As I understand it, 
Phillips contenés the idea was not developed in a concrete 
way inthe brochure and was expressed in vague and indefinite 
way, not susceptible of specific unde standing or use and, 
in any event, it was not original with plaintiff. 

Is that a fair statement the way you stand, 
Mr. MacCrate? 

WR. MacCRATE: Lacking in novelty. Not useful: 

HE COURT: All right. 

I define in the charge it must be novel. In 
fact, I intend to charge to the contrary, althouch novelty 
bears on its value. Tne usefulness I suppose comes into 
a Gifferent area of the controversy. 

Then I will tell them it is necessary for 
plaintiff to prove that the defendant used or appropriated 
the concept with the idea actually used by the defendant 
different from and not suggested by or derived from any 
concept received, formulated or developed by plaintiff, 
then they must find for the defendant because there is no 

“appropriation. 

I will also tell them that if they find that 

Phillips' brochure, Joint Exhibit 45, copied verbatim 


idea from Prudential's brochure, that may be some evidence 


of Phillips' use of Prudential's concept, but they need not | 
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find Phillips used Prudcential's precise words in their 
document which it thereafter called its own. 

MR. MacCRATE: Does your Honor include at that 


point any definition of materiality of use? 


THE COURT: I haven't used the word materiality 


but I think in my definition ef concept I have said that 
the concept had to be valuable in that it had to give a 
business opportunity or competitive advantage. Implicit 
is that it has to be material. 

MR. MacCRATE: But I am directing myself to 
the quality of the use of the idea. 

THE COURT: I am using the word substantial 
in connection with use. I think material is a harder word 
for jurors to understand than substantial. 

If any of you see any significant different 
between the two words, I will consider changing it. 

MR. MacCRATE: I would respectfully request a 
charge with respect to an immaterial use. 

THE COURT: What would you seek with regard to 
the immaterial use? I suspect immaterial use is important 
in the area of damages. 

If they appropriated something that was 
immaterial, then the damases suffered by plaintiff are 


minimal but as I told you earlier in the trial, I think 
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common law copyright which they 
1 Exhibit 215 woulée give rise to some 
It might not be sufficient to amount to 
would still be tortious. 

MR, MacCRATE: The brochure that was copied 
was an application that was described as an application 
for an oi11 import quota. The document into which it was 

ument submitted to the EDA authorities. 
cortion of the document that had any of 


languace was totally discarded and the super- 


ne of the offending languase. 
ding document was the one that was 
oil import authorities. 
Isn't it a reasonable conclusion 
tiff's work, using it in conferences with 
EDA and discarding it is still some invasion of plaintiff's 
Trichet? it. ray insignificant as to be de minimis 
is still tortious and I don't see any significance 
materiality aspect of this controversy except when 
yo. come to damages. 
they made minimal invasion of his rights, 


he damages minimal, but I don't understand any 


recuirement that if there was misappropriation of a concepr, 


and I am not using the word trade secret at any time during 
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1 ars 


‘ < my instructions, but it is analogous to a trade secret, 
f. 3 simply to say the trade secret was not material or not 
4 material or of no value is something that only pertains to r 
5 the damage aspect of the tort. 
7 


6 MR. MacCRATE: I would have thought, your 
Honor, that the mere copying of language in a way that has 


. 1 no legal effect in itself would not create a tortious 

. | deec. 

10 THE COURT: That assume that the language was 
i tendered under a confidential relationship, you see. 

2 | I don't think that is what we have here. We have some- 
8 thing lixe a chain of ideas and plaintiff contends some of 
* its ideas were emboided in the final project as implemented 
- by Phillips. 

16 MR. JEMISON: Your Honor, the plaintif= has “ 
7 


sought recovery on the basis of concepts, not on the basis 


of material used by Phillips. 

THE COURT: That is certainly true but they are 
relying on the use of the language as some circumstantial 
evidence that you took their concept. | 


MR. JEMISON: I think so long as it is restricted 


to a material concept, used in a substantial manner -- 
MR. MARKS: They just want to put in adjectives. 


THE COURT: I have some adjectives and all I 
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have to give you is a general outline of the legal theories 
which I intend to present to the jury. Zt G6 not limit 
myself by what I say here as to what adjectives I will 

use. I might tell you on the record if anybody gets too 
far out in their summation I may crank in petter adjectives 
or take out some. I have a duty to see that this matter 
gets a balanced presentation to this jury. My discussion 
here with you, I don't limit myself to what adjectives 

I will or will not use. 

Then I will define elements of breach of 
conZtidence. Ordinarily people dealing at arm's length, 
each seeking the best arrangement, you don't have a 
confidential relationship. 

However, a party evaluating a proposal or 

ilar business transaction or proposition _ 

often requires certain information in 

order to be able to decide if it is interested and if 
Péudential disclosed a legally protected business concept, 
Phillips is not entitled to make use of the idea. But 
if Phillips considers the suggestion and enters into no 
agreement for the development of the concept, then the 
orcéinary arm's length business relationship would be trans- 


formed into a confidential relationship imposing on Phillips 


the obligation not to use the concept that had been dis- 


S bt & 


s & @ 8 2 
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elsoed to it. That is the famous Strauss Stores case 
wiich we Giscussed earlier. Coufidential relationship 
may be created by conduct without express agreement. 

I will state that Phillips's contentions as 
being they deny any co:.fidential relationship existed and 
that Prudential voluntarily offered its proposed plans in 
an effort to gain Phillip's assiscance with respect to 
certain technical matters. That is request 20 of the 
Gefendant's last parasgraph. 

MR. MARKS: Your Honor, in that contention do 
you make reference to the fact that nothing was disclosed 
to Pi.Liii prior =o the receipt of Mr. Learned's letter 
saving they would ccunsel and assist? 

THE COURT: No, I do not discuss that anc i am 


sure you will make it clear in summations. At least 1 


@on't plan to do it. 


TY I am: going to the second theory of aplied 
contract anc i 11 dcefine the difference between express 
ana implied contracts. Plaintiff's request No. 7 
adapted. 

Then I have defendant's request No. 24 sub- 


stantially. Defendant's request 26. 
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There is no requirement that this disclosure 


be mace as a result of a confidential relationship. 


However, you mst find that by their actions 


Sa al ce eer 


the parties may be. presumed to have reached an agreement. 
Then I will take plaintiff's request 7, in 
substance, and take substantially all of defendant's 


reguest 28. 


They are to look the the party's intentions | 


| 


words and acts and not to any undisclosed intention 


Persons' secret intent has no bearing that's 


négant's 29. 


will go to the quasi-contract theory 
and will explain contract implied in law may arise ina 
situation between the parties where it would be inequitable 
¢ by virtue of breach of confidence or some similar 


violation for defendants to profit from the use of 


that was given, but the mere fact that one party 


| 
| 


benefits is not sufficient to require them to compensate 
the other party for that benefit. Plaintiff must demonstrate 
the defencant has acquired these benefits. wrongfully 


confidence or misrepresentation. 


rn 


Then I will take plaintiff's request number 6, 


adapted. 


Plaintifé must show that Phillips benefitted in 
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measure from Prudential, his contribution. And here it is 
not necessary to find that it was novel or secret. 

They must find, however, that contribution 
that was made was the contribution of Prudential Connecticut 
or Shippee or Willey or Young and not a contribution made by, 
others unaffiliated with Prudential. 

I will then complete the instructions by 
referring to the issue of damages, and I decline to charge 
the first page of plaintiff's request number 9, but I will | 
tell them that they use their common sense and their experi-, 
ence in fixing the amount of damages, if they find there is 
an entitlement to damages. 


As to the breach of confidential relationship 


| 


or the contract implied in law, I will instruct them that the 


damages would be what the defendant actually profited from 
the use of the concepts. 

I expect to tell them, and I don't use it in 
quite these words, I will attempt to show some delicacy about 
it, but in spite of the way the testimony has gone here, 
Phillips did not steal the refinery from Prudential. The- 
most they stole was the concept, and the concept taken 
together with a thousand other things are what made this 
refinery successful, and I am going to try to put that theor 


in words for the jury; that damages are attributed to the 
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profit from the taking of the concept and not from the 


profits of opening a refinery in Puerto Rico. 


That will be a little difficult to verbalize, 


MR. FARRELL: I will probably except to it, 
no matter how you verbalize it, and I thought I'd note that 
for the record now. 

THE COURT: A lot of things combined to make 
this possible: 

Chapman's efforts, the efforts of the EDA, 
Phillips' standing as a recognized importer, which apparently 
nobody contested under equal protection grounds, many other 
things, and the unjust enrichment from taking the concept, 
viewing all the evidence favorably to the plaintiff, plain- 
tiff is certainly entitled to Scdbers, dirt they can't claim 
that the entire refinery complex was stolen. 

MR. MARKS: We will definitely except to that 
because our theory in this case has been, from the beginning| 
that without the concept there'd be no oil import quota and 
without the oil import quota there'd be no refinery, and no 
profits. Everything flowed from the concept. 

THE COURT: I gave you my example about where 
the furniture manufacturer converts the wood into furniture 


by taking it from stolen timber, and he cuts it up and makes 
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furniture out of it. He has been unjustly enriched, but 
the entire value of the furniture is not attributable 

to the lumber that has Seen stolen. 

MR. MARKS: That's not analogous to this 
situation, I'm afraid, because our position is without the 
utilization of these concepts, Phillips wouldn't have gotte 
to first base and they can't then make profits if they 


utilized the concepts, and then attribute them to something | 


else, if they flowed from the use of the concepts -- that | 


is, it isa a oe and you cannot -- 

THE COURT: You see, if I only have cement, I 
can't make concrete without having gravel and water, and let's 
assume that you supplied the cement, somebody else supplied 
the gravel and the water, and the concrete that resulted 
is not entirely attributable to the supplier of the cement. 
And the jury has to use its common sense in that area. 

MR. MARKS: But in the Strauss Stores case, 
where you talk about putting TCP in cans, it wouldn't have 
been a defense in that case to say, yes, we stole the idea 
about putting TCP in cans, but then we put up a big plant) 
to manufacture cans, to put the TCP in it, and the plaintiff 
whose idez was stolen can't recover the profits from that. 

I think the clear implication -- 


THE COURT: He can recover the profits 


i 
\ 
| 
{ 
| 
| 


| 
| 
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attributable to his concept, as lI view this matter, but I 
think unger the circumstances of this case, a great many 
things combined to give effect to this core refinery, and 
that to say that all of the ,rofits of the core refinery 
for the balance of a life of the import quota are the 
damages that can be awarded to this plaintiff is simply 


unsound law. 


I don't know how I can state it any more strongly 
than that. 
MR. MARKS: We respectfully except, your 
Honor, because the cases seem to indicate the contrary. 
THE COURT: Well, I will attempt to formulate 


it in a fair and restrained fashion. I have been giving it | 


‘to you in shorthand here, yerbal shorthand. 


And I must say that your own theory of the case, 
your own expert said that their share of the profits or 
of the enterprise, would have heen computed only by the 
negotiation, you see. Your own demand was only for 27-1/2 
percent of the future profits, the equity position. 

MR. MARKS: That's correct, but the future 
profits, we now know on the record from Phillips' witnesses 
what they ince uke they will be. 

THE COURT: And the jury, if they agree with 


you 169 percent, should give you the fair portion of that 
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profit or that value which is attributable to your concept 
misappropriated by the defendant, and not all of it. 

MR. FARRELL: Oh, no, no. Not the entire 
profit. 

THE COURT: All xvight. I'm going to try to 
verbalize that in a prorer fashion for the jury. 

Did I cover the profits on the implied contract 


in fact? Of course, they are the market value of the 


I regard interest as being for the Court, and 


| 

| 

| 

concepts at the time they were taken. | 


I will not instruct them to award the interest. I decline 
to charge request number 10. 

MR. MARKS: Your Honor, that was designed only 
to determine a date of breach for the purpose of attributing 
interest, our understanding being that that was, in terms 
of the date of breach, that that was a matter for the jury. | 

THE COURT: Is there any dispute about the date 
of breach? 

MR. MARKS: We believe it would be April or 
August of 1963. 

MR. FARRELL: I think the latest date would be 
August of ‘63. 

THE COURT: Didn't you have to have a demand and 


a refusal? 


MR. MARKS: Not under our concept where they 


our brochure and ran with it starting in August of 


MR. FARRELL: Especially in view of the testimony 
that it was our thought that we had a joint venture at that 
time. Quite aside from the legality of the belief that 
we had a joint venture, if we thought we had a joint venture 
there was no need to make a demand; therefore, if in fact 
Phillips had from August '63, when they met with Mr. Chapman, 
deciced to go ahead on their own, I think that's the day 
they breached. 

THE COURT: We have testimony here that this 
brochure was turned over by Chapman to Conn, as I understand! 
it. The minute Conn took it back with him to New York, I 
suppose he, in effect, effected the misappropriation and 
that date is really not in dispute. 

MR. FARRELL: No. 

THE COURT: However, I regard interest as being 
for the Court, and I think it presents a difficult problem 
in this case because there's been so much delay before and 
after suit, and I can't really at this point attribute that 
delay to anyone particularly -- 


MR. FARRELL: Judge, during all that period 


Phillips had the money. It is not as though we were 
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penalizing then. 

THE COURT: Now, I decline to charge fraud in 
the sense submitted by plaintiff's requests or to any 
extent, and as I told you earlier, I do not propose to 
summarize or marshal the evidence. 

Request number 1 of plaintiff is granted in 
substance. 

I've already covered the question of the as 
dential relationship and to the extent not charged, number 


2 is declined. 


Number 3 is declined, except as I previously ; 
| 


stated to you. But I do agree that they do not have to sho 
they were novel or unique or patentable and will so charge. 

I decline number 4 in the form submitted but wil 
explain circumstantial evidence. 

I will charge request number 5, probably with 
not so much emphasis solely on Anderson, but I will explain 
agency relationship to them. 

We will be in recess until 3:45. 

MR. FARRELL: Thank you, your Honor. 


(Adjourned to 3:45 p.m.) 


REPORTER 


(4.10 p.m.) 

(In the robing room.) 

THE COURT: I have already explained my 
instructions with quasi-contract, No. 6 and have sub- 
stantially followed that. I have gone over this already 
with you. 

I decline to charge No. 8. 

I have explained to you my charge with respect 
to damages adequately already and have given my ruling 
with respect ¢ zu N 20. 

11 is adopted in substance and No. 12. 


I am reluctant to instruct that Prudential 


is the real party in interest. I believe it might be 


appropriate to instruct that this plaintiff is not suing 
in the right of Anderson or Wright but there really is 
no evidence that the claims of Prudential Connecticut are 
not vested in ial New York. 

FARRELL: That is true, your Honor. 

COURT: What do you say about that, Mr. 
MacCrate? 

MR. MacCRATE: With respect to a joint venture 

I think there would be a real question as to the assign- 
ability of a joint venture. 


THI COURT: That is out of the case. 
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MR. MacCRATE: That being out of the case, 

hink with respect to a -=- 

THE COURT: There was a breach -- I don't have 
to go into it. 

MR. MacCRATE: I would think a claim of this 
mature would pass among the assets but I think it is 
substantially complicated here by the positions that 
the principals have taken and the ruling that your Honor 
made back at the close of plaintiff's case I thought would 
be a part of what the Court would instruct upon. 

We did not request a charge in that regard 
because I had understood at the time of that ruling that 
there would be a statement with respect to it. 

THE COURT: I will review that ruling and if 
I promised I would make a statement, I will do so. 

MR. MARKS: I'm not quite sure I know what the 


is but perhaps when your Honor has reviewed it you 


might let us know because I don't think there is any issue 


on this point based on the claims that remain in the case. 
THE COURT: I think I did say that as a matter 

law Prudential New York or Prudential Connecticut has 
basis to assert any claims arising out of the efforts 


Wright or Anderson. 


MR. FARRELL: That is correct. 
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MR. MARKS: We are not making any statement 
to the contrary. 


THE COURT: I don't know if there is any 


evidence in the case that they are not the party entitled 


to sue or the real party in interest as far as concerns 
Shippee, Willey and Young. The three have already 
testified and I think they are estopped to claim that right | 
belongs to then. 

MR. FARRELL: That is right. 

THE COURT: Have I missed something that I 
mentioned tefore? 

MR. MacCRATE: You mentioned before shat it was, 
as I uncerstood it, only as far as the claim related to 
the concepts and efforts of Shippee, Willey and Young, 
that it would be a proper basis for any claim. 

MR. JEMISON: Your Honor, requested instruction 
12 of the defendants -- 


THE COURT: I will come to those in a minute or 


MR. JEMISON: That makes a reference to that 


THE COURT: Plaintiff's No. 14 is proper and 


should be charged. 


I decline to charge 15 in the absence of a 


~<a ance <sret  we  emnae 
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showing there is a particular witness who was equally 


“ available to both parties. 

4 MR. MARS: I would point out on this point 

5 Mr. Keeler certainly is available to Phillips and not 

. to us. 

7 THE COURT: Mr. Keeler was deposed, wasn't he? 

' MR. MARXS: Yes, he was. He was also on 

r | the witness list for Phillips. | 
oa | THE COURT: Just putting somebody on a witness 
11 


list doesn't require you to call him. I am afraid we 
get. too much of that. I see no basis to instruct 
with respect to Keeler and I con't think there is anything 


Keeler could have testified to that would have been any 


more than cumulative. 
I have explained my expert witness charge to 
you already. 


(Continuecé on next page.) 
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With respect to plaintiff's supplemental 
recuests, I don't think there is any real issue of access 
in this case, and I assume that can properly be covered, 
all of the content of this request can properly be covered 
in summations. 

As to number 18, I decline to so charge. 

MR. JEMISON: Your Honor, in closing argument, 

laintift would not be permitted to refer to 
issues? 
I am taking the position that the 
procuction of document issues has no relevance. 

As far as the people whose memory has improved 
Since they gave their deposition, I think that is a fair 
area for comment, but 
in this area. It is not relevant as to credibility of 
the witness who testified. 

MR. MARKS: Your Honor, I take it from your 
previous statements that we need not take exception to 
Specific charges. 

THE COURT: As to any written requests which 
you have made which I have declined, you do not need to take 
any exception. 


MR. MARKS: Fine. 
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THE COURT: That is the extent of it. 


However, Mr. Marks, anything you beyond that, 
you take it now or take it later; either cne. 

I will now return to defendant's -- 

MR. MacCRATE: Your Honor, with respect tec 
request number 17, that you indicated that you would grant, | 


that is being left to summation, number 17? 


COURT: Wait just a moment. 

Yes, 17 is declined to take, simply because I 
believe it is a proper matter for discussion in the 

I have covered the legal principal of agency 

missions. That I am covering, | 

as I already previously said to you. And I have declined — 
8 

MR. MacCRATE: Thank you. 

THE COURT: I have explained to you my charge 
with respect to defendant's 1, 2, 3 and 4, all of which I 
think are probably covered in substance, at least. 

As to number 5, I would give that if requested. 
I don't know that it is too relevant in this type of a 
case, but I will give it if you really want it. 


MR. MacCRATE: I would like to have it, your 


THE COURT: All right. 
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I have discussed my analysis of the plaintiff's 


claims which is embodied in 6, and I have already given you 


the basis for my instruction as to that. | 


MR. MacCRATE: In that regard, your Honor, during 
} 


the recess, in discussing what your Honor had indicated, we 
thought perhaps that there was an aspect that had not been 
ana that related to the difference between the 
project, the concepts for which 
he scope and extent of the project 
that was actually put into effect by PHillips, and the equa- 
tion. o = seemed to be sugcsested, 
would fe it should be open to the defendant to argue 
that the project of Phillips, which was a much broader and 
more comprehensive thing than anything that was visualized 
by the plaintfé. 
I don't believe that there is 
anything in Ry ions which preempts that area from 
the jury. I suppose that you can make that argument. 
However, the thrust of the litigation now involves 
appropriation of a concept, and I suppose it is 
actionable, if you misappropriate somebody's concept, and 
tnen use it as a part of a greater and move glorious complex, 
and viewd most favorably to the plaintiff, that is probably 


what happened here, and I would think that would still be 
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actionable. 


The fact that Phillips’ complex and the covenant: 


whether the tort was actionable or not. But I don't think 


4 } made with the Puerto Rican government, were much more far 
5 : reaching and the monetary commitment much more far reaching | 
6 : only goes to the value of the plaintiff's concept. It does, 
7 | not got to the actionability -- it does not go as to | 

| 


there is anything I have said that prevents you from making 


that contention. 


| 
| 
| 
MR. MacCRATE: Very well. | 
j 


; 11 
L MR. JEMISON: I would tend to agree with your | 
oe | 
seg 13 Honor. I think it illustrates the fact of the numerous 
4 building blocks that went into this continuing project, 
oe 15 and of course, as Mr. MacCrate visualizes this, it would 
16 permit him to argue that the overall economic impact on 
W Phillips as a@ result of this project, has been a substantial 
18 monetary loss. 
19 THE COURT: Of course he can argue that. I don't. 
20 think that that has too much validity, but I'm not the | 


jury. 


Somewhere in the middle the Phillips Company 


made the independent business decision to build a fibers 


plant. 


MR. MARKS: Judge, if they are going to argue 


2068 
jklt 5 


that this fiber plant loss should be taken into account by 
the jury, I'm not aware that that was what they were endne 
to argue, we certainly would object ta. that and take the?' 
position that this is a separate business decision and one 
that they can't consider at this Parr 

THE COURT: I don't think you have to object to 

When your turn comes, you can just simply tell them 

is obvious that that was a separate decision, they 

Gidn't have to build a fibers plant under their contract 
with Puerto Bice, 2m id they have to commit so much money 
SO soon. They chase to co that. 
that they didn't expect to make a profit on it, common 
sense will tell you that they probably thought it would be 
profitable. There is an issue of profitabliity in this 
case that nobody has ever touched on, — I'm reluctant to 
even inject it. I think we have enough problems. 

But there is a factor here which is entirely 
separate from what we are talking about. Just so there wit 
be no myster: i will state it very briefly: 

If a person has an overall complex business 


where he's catering to a trade and where he's trying to kee 


customers continuity, and where he's maintaining chains of 


retail outlets, sometimes it is important for him to increase 
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his available materials for sale, even if it is a loss. 

Sometimes it is important for him to be a 
wholly integrated oil company, so he can say, "Well, I also 
sell fibers, even if the fibers aren't profitable." 

That is common merchandising. I don't think that 
that is a big issue. But I'm not going to tell counsel he 
can't make the argument simply because I don't think it has 
much validity. 

That's for you to meet in your response. 


I think number 8 and 9 are included, in 


about what I intended to say with respect to those. 


substance, and I've already gone into some detail with you 


I've taken 10 in substance. 

And I suppose i. 

And 12. 

I think 13, also in substance, has been already 
included in what I said to you. 

t did not plan to define secrecy. I don't 
think that has become an issue which requires -- my reference 
to secrecy has been taken from the re-statement, but 
certainly not in the words set forth in number 14. 

As to number 15, I decline to charge that the 
idea must be novel. I think that I have already so stated. 


It must, however, be original. 
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17 has been charged in substance, by what I've 


alreacy mentioned to you, and I think also 18. 


I decline to charge 19 in the form presented, 


! 
{ 
but I have gone over my discussion with you which also comes 


from the re-statement, in part. 
I decline to charge 20. 
21 has been expressed in substance. 
I €@€0, mOt. think that a claim. for relief on the 
is the same as a claim for misappropriation. 
think that we find in a quasi-contractual situation some 


different elements. 
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I will come back to that in a moment, 


— eee ee 


gentlemen. 

MR. MacCRATE:. We were relying there upon 
Judge Weinfeld's footnote in Krisell v. Duran, which is a 
misprint In the title of the case. 

THE COURT: You see, I believe with all respect 


to Judge Weinfeld that you do have a quasi-contractual 


liability even if you had no oricinalit P Perhaps you 
Pg se 


could have it even if the concept were not such as to be 
legally protecteé, although I would have to divorce my 
thinking from this case in order to make some kind of case 
where you could have. So I won't stick - that point. 


But I think for the purposes of this case 


a . 


the originality is not essential to the quasi-contractual 
clain. 


23 is’ charged in substance. Also 24. 


i 
! 
| 
| 
| 


No. 25 I have already explained what I had in 
mind with respect to a quasi-contract and I think this 


covers generally what is contained in 25. 


a =e 
——— ee ee me ae 


I decline to charge No. 26. 
MR. MacCRATE: Your Honor, 25 related to implied 
in fact contract. 


THE COURT: Yes. 


MR. MacCRATE: Rather than quasi-contract. 


erent etter ei i: mn ee 


acer eens entender oon 
See ecemee oes 


2072 
THE COURT: Yes, I understand that, but I think 
I went over with you my discussion of contract implied in 
fact and read it substantially verbatim to vou. 
MR. MacCRATE: You did but I misunderstood the 
reference to quasi-contract. 
THE COURT: I am sorry, I probably misspoke. 
I decline to charge 26 in the form presented 
believe I will distinguish between the theories. 
cline to charge 27 althouch I believe it 
Giscussion that I have included the theory 
to tangible form. 
explained all of this to you practically 
verbatim before and after the interruption I can't 
Setieribicn how much I read but I believe I covered it all 
as to the balance of it and there is no necessity for 
making any specific ruling as to requests through and 
inclucing 29 or the damages issue which I also mentioned 
to you before we recessed. 
Now, there is a supplemental request here. 
a8 thet? 
MacCRATE: No, your Honor, 


OUnT: All vignht. I thought you said 


. 


18 
19 
2 
21 
22 
yA] 
2A 
r->) 
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interrogatories. 
THE COURT: If there is time I will talk 
tomo rrow morning to counsel about those but I don't think 
we need do it today unless you find anything else. 
Is there any other problem that anyone wants to 
take up? 
MR. MacCRATE: I don't believe so. 
MR. MARKS: No. 
‘THE COURT: All right. Off the record. 
(Discussion off the record.) 
{Adjourned to Friday, January 23, 1976, at 


10.15 o'clock a.m.) 
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PRUDENTIAL OIL CORPORATION 


vs. 67 Civ. 3748 


PHILLIPS PETROLEUM COMPANY. 


New York, January 23, 1976; 
10.30 o'clock a.m. 


(Trial resumed.) 


(Jury present.) 

THE COURT: Mr. MacCrate, you may make a 
closing argument on behalf of the defendant. 

MR. MacCRATE: Thank you, yobur Honor. 


Ladies and gentlemen of the jury, this is a 


very important time for the parties to this dispute. The 


case will soon be submitted to you to decide. You have 
been a most attentive jury and I know I speak for all of 
us on both sides that we indeed appreciate it. We are 
grateful for the hearing that you have given to us. 

Qn behalf of Philliss I shall attempt to 
bring the record together. There has been a lot of it 
and many things that you could not share in as we were 
leaing through papers and pointing things out to the 


witnesses, and you just had a vague idea at the time as 
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to what we were about. 

My task is to try and bring to you in some 
coherent way an understanding of all this that we have 
been putting into this record and is now before you 
for decision. 

I want to explain the basis of Phillips’ 
denial of any liability in this case either to the plain- 
tiff or to those for whom the plaintiff may prosecute 
this action. The issues remaining now for your 
decision are not as broad as I covered in my opening 
statement. They have been reduced and all the issues 
that now remain relate to an alleged concept of Mr. Shippee, 


Mr. Willey and Mr. Young. 


What was that concept? Can you identify it? 


Was it really theirs? Can it be distinguished from the 
ideas of others? Did it really have any originality? 
Was it ever reduced to a tangible understandable form? 
Was it ever put to a substantial use by Phillips? These 
are questions that I propose to address this morning. 

There are helpful tools in the record which you 
may employ in reaching your decision. You can request 
to see the various exhibits and included as one exhibit 
marked in evidence, is a stipulation of facts that traces 


the history of the efforts to establish a petrochemical 
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complex in Puerto Rico. 

That stipulation of facts has identified in it 
85 joint exhibits. These are exhibits that were 
stipulated to as authentic and they are explained or 
identified in this stipulation of facts. 

Together the stipulated facts and the 
stipulated exhibits provide a backdrop against which to 
examine these alleced concepts of Shippee, Willey and 
Young. 

There you will find in the stipulated record 
the accomplishments of the EDA of Puerto Rico and of the 
Commonwealth Government and you will find also the unique, 
unprecedented response of Phillips to the desire, to the 
seeking by EDA of someone to come in and produce petro- 
chemicals in Puerto Rico. This is what it was all 
about. 


I submit that in their brief fit of activity 


" and at the end of 1962 and the beginning of 1963 what was 


produced by Messrs. Shippee, Willey and Young was devoid 


of any meaningful product. 
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| Now, let me mention a further tool which is 
| important in trying to understand some of the technical 
| discussion in which the witnesses have been engaged. 

We heard many strange words. We heard 
description of technical processings. But there is ina 
stipulated exhibit, Court's Exhibit 3, in paragraphs 19 and | 
20, a review of the difference between, in paragraph 19, 


the refining of crude oil, and on the other hand, in 


paragraph 20, a review of the various processes by which 


underlying distinction between what was being talked about 


| 
petrochemicals are manufacturec. And this is the whole 
| 
| 


by Shippee, Willey and Young, and what Phillips actually 
installed. 

You will remember at the opening of this case 
I spoke of my wrist as the source of the crude feedstock, 
and my hand as the refinery with the fingers going out, 
and how off of one of those streams of naphtha the petro- 
chemical production is established, and it is that second 
hand out there that is the Phillips Core plant that is 
operated today in Puerto Rico. 

I bn thevre that in the closing hours of the trial 
defendant's expert, Joe Moore, added significantly to our 
understanding of these distinctions, and I believe that his 


te: timony is eipful in this regard. Because it is so 


17 


18 


5s 8 @ 8S 
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fundamental to a comprehension of just what went on here -a 


d 
what people were talking about, I do take these few minutes 
to address it. 

We each must understand the difference between 
a refinery and the manufacturing of petrochemicals, the 
process that follows. EDA was seeking petrochemical 
production in Puerto Rico, not another gasoline plant. 

Now, the answer of Shippee, Willey and Young sai 
"Wait till next year, or the next year, or the next year 
after that for petrochemical production. But ini give 
us support. Let us plan to build only a refinery now and help 
us get the oil quota," which is really all they ever cared 
about. They could never see beyond that to the actual 
Significance of what it was that EDA was seeking, the 
petrochemical production. 

Their thinking never got beyond some mythical, 
tradable quota worth astronomical sums, a far different 
object than the special restricted non-tradable allocaticn, 
loaded with obligations, that Phillips sought and received 
at the end of 1965. 

Just what do Mr. Shippee and Mr. Willey and 
Mr. Young claim that they created? Their so-called concept 


changes like the weather whenever it is talked about. 


Mr. Farrell follows me in his closing statement 
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and when he gets up to explain to you that concept, bear in 
mind what the reputed authors of that concept had to say in 
their testimony. 

Now, if we go to Mr. Shippee's testimony in 
October, 1967 -- much closer to the event -~ this was 
read to you yesterday; his description of the concept is 
in these words: 

“The new concept was Simply a recognition that | 
you cannot get chemical companies to make commitments in | 
order to have so-called back-to-back contracts to build a 
refinery, that you have to build a core plant refinery whic 
will subsequently supply chemical feedstocks, and in the 
meantime, it has got to run. Even though it is a petro- 


chemical refinery, until it has chemical customers, it is a 


| 
i! 
i 
| 
1] 


gasoline refinery. We had to have acreement from EDA, sinc 


the last thing they reeded was an additional gasoline 


refinery. They had to -- that until the satellites plants 


were in being, in effect, for the first few years, this 


. 


would essentially be another gasoline refinery." 


a ———— ee = 


And Mr. Shippee's conclusion: 


“And there was no other way to attack the 
problem." 
- Phillips found a way. Phillips built a 


petrochemic-’ plant. It went in, and that's just what it 
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I emphasize that these are not the words of 
counsel in 1967. They are Mr. Shippee's own sworn testimony 
in 1967. 

Since Messrs. Shippee, Willey and Young could 
find no one to whom to sell petrochemicals, their idea was 
essentially a very simple one: build a refinery and wait 
for the customers. 

But this was exactly the route, as noted by Bruce 
Brown and by Joe Moore, in his testimony, that Commonwealth 
Oil had followed in the past. What in this had one jot of 


originality? And how could it possibly succeed in the 


face of the Oil Import Control Program? It was just more 


gasoline, more fuel coming to the east coast of the United 
States, so obviously there must be more to the concept. 
And Mr. Shippee again testified about this concept 

here at the trial. Now this appears at page 202 and 203 
of the transcript of the trial. You heard it way back two 
weeks ago or more: 

"OQ What was she new concept that you described to 
Me. Diaz? 

"A The new concept was thrt we shoula stop our 
focus on getting a firm commitment from a chemical company 


and return to the original focus" -- the original focus, he 
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was simply returning to a focus of someone in the past -- 
“and return to the original focus of the core plant followe 
by satellites." 

This is exactly what we had in the Commonwealth 
Oil situation. 

Mr. Moore, who was intimately familiar with 
that, has told us about that. And then Mr. Shippee goes on 

"And then change the concept of the core so 


that it would be conceptible"(maybe that is acceptable) but 


"concepitble and workable to the Oil Import Board and in o 


degree of change or modification, the core plant should be | 
very flexible so it starts out as an existing refinery." 

Well, an existing refinery, as Mr. Moore explained 
to us, is very flexible. You haven't made any decisions 
down the line. You haven't put in the units. You haven't 
said, "I'm going to make this or this," and in that way 
limited yourself. You have great flexibility at this point 
before you build anything. 

So continuing with Mr. Shippee's testimony: 

“the core plant should be very flexible, so it 


starts out as an existing refinery and is able to change ove 


to a petrochemical refinery once it is established and we 


Gan attract the chemical companies to come to Puerto Rico, 


but not to rely upon the good intentions of anybody. We 


eee re a 
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should require that it have the character of a quasi-public 
utility, and that it be part of the agreement with the Oil 
Import Board and part of the agreement with the corporation 
that it has to supply a feedstock, if a chemical company co 
to Puertc Rico and requires it, that the chemical companies 
establishing themselves in Puerto Rico would have the right 
of first refusal on anything that the refinery could make, 
even if the refinery had to make it and suffer a loss, and 
that the EDA would undertake to make good their loss because 
it was the purpose of the refinery to form the basis of a 
chemical industry." 

At that point his Honor asked: 

"This is all what the witness told Mr. Diaz- 
Hernandez? 

"MR. FARRELL: Yes. 


That is my concept that I described. 


"MR. FARRELL: No, your Honor, that is what you 


described to Mr. Diaz? 
"A Yes. That was our new Seinen’ euntetua Ns 
my thought and idea.” 
Now, you may-recall Mr. Shippee's ae 
in his testimony, given in the suit in December, 1965, that 
he brought against Mohawk Airlines, in which he sought to 


recover for the same loss that he now asserts against Phillips. 


REN SE SER A AE IS SI ES AAO TIL BARRE Ba 


He was there asked: 

"9 I take it, Mr. Shippee, you were not the 

only person embarking on the venture? 

“A I was the original motivator and chief 

negotiator and the originator." 

But Mr. Willey and Mr. Young seem to — a 
somewhat Gifferent view and you also heard their testimony. 
Here is what Mr. Willey had to say on his direct examin- 
ation, Mr. Farrell questioning him. 

It begins with a statement by his Honor: 

"And you say you are the first ferson to 

have used the expression quasi-public utility in 
connection with this core plant? 

"THE WITNESS: Yes, sir. 

"> Now will you tell us what your idea was 

of a quasi-public utility as applied to this project? 

"A Well, the concept was to get a core 

plant constructed, first get the import quota, then 
construct the core plant and then accept applications 
from anybody who wanted to put in some kind of 
chemical plant that could use these feadstocks, to 
cooperate with the Puerto Rican Government like a 
utility, like Con Ed would put in a light, they would 


put in any plants that could reasonably be fitted in 
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and accepted regardless of profit involved and 

also the other limitations of a public utility is 
that you can't make a tans profit. You can make, 
you are not guaranteed any profit at all but you 


cannot make a huge one. That and the acceptability 


of almost anybody who would aoply to guarantee there 


would be plenty of plants, of employment in Puerto 
ico.“ 
The direct interrogation of Mr. Willey went 
on and again on pace 633: 
og Did you hold meetings with Mr. Young and 
Mr. Shiopee to discuss this matter during this 
period? 
"A Oh, I would hardly say meetings. 
I think I was able to do the whole thing in a matter 
of minutes. It was just a concept." 
Turning to Mr. Willey's cross-examination and 
‘we find at pages 666 and 667 of the transcript the following 
questions and answers: 
“9 The idea of calling this concept a 
quesi-public utility was yours, was it not? 
"A Yes. 
"Q You gave that idea to Mr. Shippee, is 


that right? 


"A Yes. 


"9 You gave him that idea at what time? 


"A I can't say but very early, perhaps the 


end of November of something like that. Some time 
in November I guess is best I can recall. 

“Q 1962? 

"A Of. 1962. 

"9 Was that an imsortant concept to the 
program that you were prczosing? 

"A Certainly. It was the difference 
between the miserable failure that preceded it to 
this point where it suddenly turned. 

"¢ That is what made the difference? 

"A No, sir, I wouldn't answer that question 
that way. Mr. Shippee mostly made the difference. 
He took this plan and ran with it when everything 
failed. I merely addec this which helped, so it 
wasn't the difference. 

*o The two differences was the individual, 
Mir. Shippee, and this concept, is that right? 

"Tue COURT: This is in his opinion that you 
are asking him. 

"A No, it wasn't only Mr. Shippee and this. 


It was a team, a whole group of people. It was 
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Mr. Anderson, Mr. Hernandez, Mr. Shippee. He 
brought the whole thing together. This is one of 
the things that helped turn it but this was a team 
effort. It wasn't something that a man did in one 
day." 

A little later in cross~-examination, at page 


670, again Mr. Willey: 


"9 Mr. Willey, did your concept of quasi- | 


public utility include the idea if the refinery having | 
to make a chemical would suffer a loss that EDA would | 
undertake to make good on that loss? 

“A I had no conversation with EDA about it 
so I don't know. 

"Q Did your concept include that? 

wh I just don't -- no, I don't think so. 

“a There was no idea of an investment 
guarantee in your concept? 

No. 

*Q You indicated that the petrochemical feed- 
stock fed out from the plant would have to be made 
regardless of the profit involved, is that part of 
your idea? 

“A I would say within some reason. 


"Q Well, can you define that boundary of 
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reason for us? 

"A No, I can only say within some reason, 
more or less right of first refusal. They could 
refuse it under some circumstances. When I say 
quasi, I don't say public utility; semi-public 
utility. The public utility has to take an 
electric customer whether they lose money or not. 
This wouldn't necessarily be true. Maybe to some 
limited extent to employ people in Puerto Rico 
but not redesign a plant to take on a customer and 
lose money. 

"Oo Your example of Con Ed having to furnish 
electricity to someone was an inappropriate one? 

"A No, it wasn't inappropriate, it was 


illustrative. I said the quasi, I didn't say 


and there is a clear distinction. 

“Q The right of first refusal is possessed 
by whom, EDA, by Propco" which you will remember was 
the name of Prudential's proposed company -=~ “or by 
some prospective purchaser? 

"A First of all, I think it was, it would be 


by the core plant. The core plant would have the - 


public utility. I said quasi, semi-public utility 


if any plant was to come in Puerto Rico the owners on 
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the core plant would have the right to first refusal 
on anything moving into Puerto Rice. 

"© Your notion was that no new business 
could locate in Puerto Rico unless that business 
agreed to buy from Propco? 

"A I didn't say that. 

“0 What was your idea? 

"A I used the words right of first refusal. 
They ought to try to get into this core plant because 


this was going to be, this core plant has reasonable 


flexible feedstocks whereas the other plant, the 


two plants that were there already were making all 
the gasoline they could. 

“This was a completely different concept, 
to make feedstocks and they should come to -- if 
someone was coming in with a newer product to the 
chemical plant, not business ~-- you used the word 
business, too broad. Talking only about presented 
to a chemical plant, they should come to this company 
and see if they could make it. 

“If they had someone in mind they ought 
to come here first because this is the reason these 
people were going to build this core plant, to get 


all the business they could within reason. 


"Q Who would tell a business that ad 
proposing to locate in Puerto Rico that it had to go 
first to Propco? 

"A I would say the EDA, the Puerto Ricans.’ 

ba ® So what you were asking was for EDA to 
make a declaration that any chemical company that 
wanted to produce anything within Puerto Rico had to 
first come to this proposed company? 

"A I don't know at that time how far this 
went." 

Well, if Mr. Willey didn't know, he was the 

inventor he says of the concept, who did know? One gets 


the distinct impression from the reputed office that this 


concept in January 1976 is still being developed. 


Mr. Young, just as Mr. Shippee and Mr. Willey, 
claimed credit as author. Reading from his direct 
examination on pace 824 and following of the transcript: 

"9 Now, Mr. Young, did there come a time 

when you proposed changes to the project, as it had 
been explained to you up to that time? 

"A Yes. 

"2 And what were those changes? 

“THE COURT: First, when did he propose them and 


to whom, if you will? 


“MR. FARRELL: All right. 
*¢ When did you propose them and to whom? 
"A I proposed them in a redrafting of the 
report, and there is was a different approach to the 
report. Instead of being the approach that had 
been taken in the past, it was an approach of a 
true petrochemical feedstock plant, dedicated to 


preparing feedstocks to the satellite plants that 


would be developed around the refinery, which was a 


necessary first step to pretuce these feedstocks. 

2 What were your proposals, Mr- Young? 

“A The proposals in there were to bring in 
basic chemicals, sulfur, particularly, from crude, == 
most crudes contain sulfur, and one of the approaches 
was to remove sulfur from the crude stream. 

Another approach was to build a tetraethyl lead plant, 
lead alkyl additive plant, because Puerto Rico was 
then importing several million pounds a year of lead 
anti-knock fluid for the gasolines that were being 
made in Puerto Rico. 

“There was also a submission to the EDA that 
I put in the report which said we would use what we 
called a quasi-public utility or first refusal type 


approach so that if any satellite chemical company 
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wished to locate near this core refinery, the core 
plant would be dedicated to give that satellite the 
first refusal of the product. That product would 
not be sold elsewhere." 

Note, to Mr. Willey the first refusal was with 
the core plant. To Mr. Young, the first refusal was 
to the chemical company coming in. 

Now, it is fascinating to note that how these 
originators differ in their concept that you are being 
asked to place great value upon. 

Whoever was right, Mr. Young was emphatic that 
he did the actual writing of the report. And on the 
report prepared by Mr. Coan back in April or thereabouts 
of 1962, which is P-213, we have there identied handvriting 
of Mr. Young. In other words, Mr. Young was putting 
together a report and he started with what Mr. Coan had 
provided him in the fall of 1962. 

Reading at age 828 of the transcript Mr. 
Young said: 

“This is what I did, and that is the approach 

that I took. 

*Q What was the approach that you took? 

"A That it was not necessary to have a prior 


agreement with a chemical company in order to make this 


a viable contract, viable oil import request." 
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Their vision saw no farther. Thus, you can see 
we come full circle as we go from Shippee to Willey to 
Young. And the one thins that the three criginators appear |- 
to have in common, is that they agree that they couldn't 
find any chemical companies who would become captive 
customers of a petrochemical plant. 

Their solution, build a gasoline refinery and 
dress up the presentation with statements of good intention. 

And then, when asked to interpret this, the 
authors themselves appear to have some difficulty of compre 
hension. Is it surprising in these circumstances, that the 
witnesses at the trial experienced some measure of difficulty? 

Sometimes the failure to ask a witness a 
question ne be most revealing of all. 

Now, you will recall that an expert on oil and 
petrochemicals, one who identified himself intimately with 
Puerto Rico, thathe knew what had gone on in Puerto Rico, 
he had familiarity, intimate familiarity with the Phillips 
plant, he had done some work with respect to it, for the 
Commonvealth government, he was on the witness stand, put 
there by the plaintiffs -- this is Mr. Walker. 

Now, why wasn't Mr. Walker asked if he under- 


stood what any of these concepts meant? Is it possible 


that an independent professional with many years experience 
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in analyzing petrochemical projects, would have had to 
testify that he didn't know what it meant, or that the con- 
enue were so vague thct they couid mean almost anything, 
so that any petroleum refinery or petrochemical plant, if 
looked at long enough, could be said to incorporate some 
features of flexibility of some kind or another? 

Now, why did plaintiff call a witness to place 
a value on its concepts; a man like Mr. Rosenthal, who 


acknowledged he had no experience or expertise in the 


petrochemical business? That appears at 1136 and 1137 of 


the transcript. 

They put Mr. Walker on the stand. They didn't 
ask him to evaluate the concepts. They knew the kind of 
response they would get. 

Now, in mentioning Mr. Rosenthal, you will 
also recall that he acknowledged that the financing of every 
project was unique and that the value of a business idea 
could not be determined in the abstract. But he then 
decided that even though this was true, and that he knew 


nothing about the petrochemical business, he would place a 


value of $14,000,000 on plaintiff's concept. And I refer ta 
1149 and 1151 in the transcript. 
We have not been reluctant to ask experts in 


the petrochemical field what they understood the concepts tq 
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mean to them. At least they grappled with it, and they tried 
to read into it some sense and meaning, to help us to under 
stand just waht it is for which Mr.Shippee, Mr. Willey and |- 
Mr. Young are making such extravagant claims. 

Now, Mr. Moore explained what every one of 
plaintiff's statements of concept meant to him, or what he 
thought they could reasonabiy mean in the petrochemical 
business. But he also testified -- now, his testimony in 
| 
that regard is at 1868-75 of the transcript -- but he also 
testified thatin his opinion those ideas had not connection, 
no connection whatsoever to the Phillips Core project. They 
were not embodied in it and had no relevance to it. 

He pointed out that Core is not a gasoline 
refinery, which is what plaintiff wanted to build. fThis 
appears in Mr. Moore's testimony at 1864-66. And Mr. Moore 
was not asked one question on cross examination about that 
part of his testimony. We may speculate as to why he was 
asked no such question. 

But he did go on, and he testified that the 
Core facility, what Philiips actually built in Mayaguez -- 
oh, 10, not Mayaguez, in Guayama, it was Mr. Shippee who 
put the plant up in the northwest corner, Phillips put it 


down on the south coast <- but Mr. Moore went on to 


testify that the Core facility built by Phillips in the 


' 


ame 
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Guayama area was similar in concept to the Sweeney facility 
in Texas, which Phillips built fifteen or twenty years before 
Core, just after World War II. 

You will recall that Mr. Waldby was the man who 
ran the Sweeney plant, a man not gifted in writing in our 
representations, but someone who knew how to construct a 
plant, knew how to extablish those units that would produce 
those products that could be sold -- a meaningful, substan- 
tial contribution to making a project work. 

Now, this Sweeney plant is what Mr. Waldby ran 
before he started to work ultimately full time with respect 
to the Puerto Rican project. 

Now, Mr. Moore's testimony in this was never 
questioned. And Mr. Moore also explained to you why Phillips 
did not need prior contract commitments from chemical 


companies in order to finance Core. This Mr. Bruce Brown 


had told us is why a whole year earlier, before Mr. Shippee, 


Mr. Willey and Mr. Young were floundering around, Bruce 
Brown was trying to enlist Phillips as a participant ina 
program, because they knew, with a worldwide marketing 
organization for petrochemicals, how you could dispose of 
the petrochemicals until the satellites could be developed 
in Puerto Rico. This was fundamental. 


What was it that Mr. Shippee was banking at the 
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at the door of Mr. Fischbeck for in March of 1363? He 

neeced a marketing study. He needed to have some explana- 

tion of what you could do with the product. r 
So all he was ever able to talk about was a 

basic refinery, a gasoline refinery -- surely flexible. No 

one can deny that flexibility, as I pointed out. 


But there was no possibility within this concept 


Hee 


of getting approval from the oil import authorities. It was 
all pie in the sky, by and by. 

Now, Mr. Moore's testimony goes on to explain 
why Phillips did not need to build a quasi-public utility 
and ask the Puerto Rican government to pick up its losses 


before it could build Core. 


| 


We have heard of some problems that Phillips has 
had, but it was not asking EDA to guarantee any loss or 
anything of that character. 

Phillips put up its own money and placed that 
money at risk along with millions of dollars, and when there 
were losses, Phillips didn't ask the Puerto Rican government 
to pick them up. 

One thing is clear in all this discussion of 
concepts, that Shippee, Willey and Young, can claim nothing, 
and can ask you, the members of the jury, to ici them 


nothing for the ideas and efforts of others, and the list 
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of “others” who contributed to all of this thinking that 

goes back well into the 1950s is an impressive list. And 

the state of the knowledge, of the gathering of ideas that [- 
had been developed as we arrive in .'61, 1961. and 1962, is a 
part of the backaround against which to measure whether 

there is really any originality, whether there is any new 
thought brought here of whatever kind. 

The Core facilities were the special interest 
of Teodoro Moscoso. Speakingof the Commonwealth Oil 
Refining Company in 1959 and Puerte Rico's aspirations for 
its development, these were Mr. Moscoso's words that appear 


in an exhibit in evidence, D-9: 


“The refinery is the core of this existing and | 


growing complex. The refinery will be the raw material 

base for the basic chemical industry now under construction 

by Union Carbide. This basic chemical industry will in turn 
be the basis for the manufactur: of a host of finished 
products. The importance of this refinery to the welfare of 
Puerto Rico was given concrete recognition last year by the 
Commonwealth of Puerto Rice, when two government authorities 
loaned the company a t.:al @f three and a quarter million 
dollars to avoid insolvency. I hope that it will be proof 
positive for a similar complex to be developed with a refinery 


on the north coast as its cove." 
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Now, Commonwealth Oil uetutaky was having 
problems. It was having very serious problems, and there | 
was also, soon after this statement, the imposition of the } 
mandatory oil import regulations, and we heard Mr. Van — ; 


explain how difficult this made it for Puerto Rico and how 


he and Mr. Moscoso and then Mr. Durand kept in constant 


| 
communication with the Interior Department people who had 
the responsibility for administering that program, to get | 
for Puerto Rico the necessary consideration that would pro- | 
vide the feedstocks for petrochemical plants and then the | 

| 


production of those petrochemical plants, to provide the raw! 
This was all against a background of very 

thoughtful study with EDA. They are in evidence in the 

record here as D-8, D-24 and a site study, the Ti Liang 


Study of December, 1960, just three examples of the kind of 


materials for employment in Puerto Rico. 


study that all was done prior to the time that Mr. Shippee, 
Mr. Willey and Mr. Young came near Puerto Rico, done back in 
the 1950s, in the early '60s. I should say 1960 and ‘'6l. 
Arthur 0. Little -- you will remember yesterday | 
we had a witness by the name of Norton, who testified by 
deposition, who was in haces of their international opera- 
tions -- well, Arthur D. Little had a long relation with the 


Puerto Rican government. It went back into the early 1950s, | 
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and one of their early studies, as is pointed out in D-8, 
dealt with core industries for Puerto Rico, and the researc 
department of EDA in 1957, in talking about what Arthur D. |- 
Little had recommended some years before -- and you will 
remember that Mr. Van Hyning identified this presentation 

by economic division as something with which he had been 
involved -- but that report says, in all major respects 

the plan for core industries made seven years ago is still in 
operation today. 

And Mr. Barton, the head of the economic 
division, in that presentation, went on to explain the 
reasons for the consideration attention to refineries and 
petrochemicals in 1957. This is prior to the import prcegranm. 
They provide the basis for an integrated kind of industrial 
development which we have not yet experienced. Note that 
petrochemicals can branch out either into synthetic fibers 
or into piastics. 

He spoke further of the potential of this 
industry for Puerto Rico and the probability of its develop 


ment and proliferation into a basic industrial complex. 


This was Puerto Rican thinking. This was no 


Puerto Rican thought that was developing this program. 
Now compare, if you will, the Shippee-Willey- 


Young quasi-utility theory with Mr. Barton's concept of 
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what private industry had to provide. He knew of the 
disaster wi‘ '1 Commonwealth Oil and how they had had to 
come to the rescure and he says, still in this report, 
“Pinancial assistance is not a significant factor in the 
promotion of the petroleum and petrochemical industries. 
Government investment will necessarily be small in the 
future as well. And the increase in heavy industry will 
probably have to he tinanena by industrial and institutional 
investors, mostly from the mainland." 

Now we turn to the stipulation of facts . We 
can follow what EDA, What the Administration is doing: 

"As of March 1961, when Rafael Durand succeeded 
Teodoro Moscoso as administrator of EDA, there were two 
existing oil refineries in Puerto Rico which had been 
constructed during the early 1950s as a part of Operation 
Bootstrap. During the first half of 1961 the officials of 
EDA prepared to encourage the location in Puerto Rico of a 
refining and petrochmical facility and thus encourage the 
expansion of the petrochemical industry of Puerto Rico.” 

The problems of Commonwealth Oil were behind at 
that time. EDA was prepared to go full speed to get such a 
progran. 

The stipulated facts: 


"Such program was conceived as part of Operation 
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Bootstrap to compensate for the lack of indigenous raw 
materials in Puerto Rico necessary to support industrial 
growth. Products of such a facility were looked upon as 
intermediate products which ultimately would be used to 
produce a large part of consumer products, thus forming the 
basis of new diverse industries and resulting in substan- 
tially increased employment in Puerto Rico.” 

The stipulation goes on to say that EDA in June 
1961 and thereafter “undertook a program of actively 
encouraging potential sponsors of a third refinery to >Suild 
such a project in Puerto Rico.” 

The stipulation further identifies eight major 
companies that were affirmatively solicited by EDA, seeing 
chem to come in and establish this kind of ». -rochemical 
production in Puerto Rico. 

Now, the story that follows is that only 
Phillips was prepared to assume the commitments that EDA 
felt were necessary to achieve those objectives. 

Now, this isn't something that was difficult to 
find. This isn't something that required all sorts of 
special insight to explain to PHillips. EDA was out 
pounding the pavement, looking for companies to do this. 


This isn't the passing of a presentation concept from one to 
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another. EDA would be delighted to call on anyone who 
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evinced an interest. And of course, in due time, that is 
what happened. 

But let's go back to the development of this 
within EDA, because this is central, when we look at just 


whose ideas and whose efforst are really reflected here. 


Mr. Durand replaced Mr. Moscoso in March of 1961]. 


and there were repeated visits with the United States 
Department of Intericr authorities, and they were describing 
what their concept was, and the only way any project had any 
chance of success was if EDA said, “We want you," and if 

EDA was going to say that, it had to be someone who was 
responsive to what: EDA was asking for. 

These were not concepts out there. These were 
concepts within EDA. 

This December 1961 report on the chemical and 
allied products industry is Puerto Rico that was published 
by EDA came right in the middle of this thrust to reach out 
to find those who woulu sponser such programs. The site 
study is P-211. And that was distributed in quantity to 
anyone whe might have an interest in seeing where around the 
island might be appropriate sites. You have to have harbor 
facilities to bring in the tankers and things of that sort, 
so that you can see immediately that there is very special 


concerns when locating a plant of this sort. 
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But in the same month that this report was 
published, Mr. Durand, with Mr. Van Hyning, had a meeting! 
at the San Juan Airport, of which we have heard testimony, 
with the Secretary of the Interior, Stewart Udall and 
follow.ng that meeting, Mr. Durand wrote to Mr. Udall, 
attempting to enlist Mr. Udall's support for whatthey were 
Calling the "third refinery" with this petrochemical 
production. 

They were viewing it as starting with the 
refining and proceeding right through the petrochemical 
facilities. 

And in this letter Mr. Durand said that the 
hopes of several years ago for petrochemical production had 
been discouraged, dampened by the Oil Import Program. 

"Mr. Secretary, please consider our plight and 
help us." 

Now, it was at that time, the following week, 
in fact, that Jack Coan enters the story. Jack Coan is the 
man who right through hie whole thing has had a continuity 
of contribution, who was actually helping various people 
successively, and explaining to them what EDA was talking 
about. Jack Coan in many respects was the EDA intermediary 
here. He was trying to promote something, and had become 


thoroughly familiar with EDA attitudes. 
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So when he came in and proposed to the EDA 
officials .n December of 1961 that they support a proposal 
for a third refinery that was going to provide petrochemica y 
production in Puerto Rico, Mr. Durand gave to Mr. Coan a 
letter of support. That is a stipulated exhibit. It is 


referred to in the stipulation of facts. It is J-19, 


December 12, 1961. 
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I emphasize that letter of support. You find 
in it chat Mr. Chapman also received such a letter of 
support. Well, look in vain for any letter of support 
that ever went to Prudential Oil or Mr. Shippee or Mr. 
Willey or Mr. Young. They never could get off the ground. 

There was an explanation offered that Mr. 
Ancgerson and ‘tir. Udall, was it, had agreed to this but we 
didn't hear that from Mr. Anderson when he was on the 
witness stand. There was no inquiry as to that. 

But let us go back to March of 1962 and Mr. 
Durand made clear in a ietter to Texaco -- he is addressing 
a major oil company -- we are interested in your coming 
and developing a petrochemical project here. . But what 
does he say? That our support for a third refinery would 
depend on petrochemical production. That was in the 
transcript at 1997 and it is March 22, 1962 to which Mr. 
Durand's testimony was referring about a letter that he 
“wrote to Texaco in March of 1962. 


What Mr. Shippee and Mr. Willey and Mr. 


Young collided with was that basic “LA policy. A year later, 


in March of 1963 we have a meeting, conversations between 
Mr. Shippee and Arthur D. Little, the long time consultants 
to EDA and actually it was as early as the January meeting 


which is recorded in N-125 of January 10, 1963, that EDA 
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asked for approval of a third refinery project was that 
the facility must be petrochemically oriented, not in the 
future but when it was built. And that it must be and, 
this is significant, a sound business venture. 

Now, the Prudential proposal was understood at 
that time, and this is the contemporaneous time by Arthur D. 
Little and Mr. worton, and I am quoting from D-125: 

"The refinery would expect to be subsidized by 
Puerto Rico to the extent of a utility type return." 

That seems to have been the contemporaneous 
definition of this quasi utility. 

And then Mr. Norton noted another covenant, 
it was to have exclusivity to be offered first crack to any 
project on the Island brought to the Government. 

I forget which side Mr. Willey was on and 
Mir. Young was one as to who had the right of first refusal 


but I think this is Mr. Willey's concept rather than 


"Mr. Young's. 


Then the Arthur PD. Little memorandum goes on: 
“The refinery does not intend to make chemicals 
itself. Nor does it intend to market products." 
There it was, no marketing capability, no 
marketing planning, please, Hr. Fischbeck, do a marketing 


study, tell us what we can do so we can in some way present 


ars 
a proposal that would have any chance of EDA support. 

Let us trace the story of Jack Coan. The 
facts are stip:lated as to this. We find Jack Coan 
after the Gibbs, what we call the Gibbs-PPI proposal fell 
apart, continuing to work with Oscar Chapman. Here is 
another significant person, highly significant. This is 
the man who prosecuted the application before the Oil 
Import Administration later on, who was working already 
in December 1961 with Mr. Coan. What were his concepts? 
What were his efforts? 

All of this going on, Mr. Coan back into the 
fall of 1961 as the stipulation explained, Mr. Chapman 
brought in in December of 1961. Then, of course, we 
have Mr. Bruce Brown. 

You met Mr. Bruce Brown who testified here. 

In view of how ancient these events are, many of the people 
that we saw on the witness stand have grown old in the 
‘meantime. This back in 1962 was 14 years ago that Mr. 
Brown was working with Mr. Coan and Mr. Chapman and trying 
to put “ogether a projec’ that would establish this petro- 
chemical production in Puerto Rico that EDA was seeking. 


Mr. Farrell yesterday started reading an 


interrogatory, an answer made by Mr. Chapman which was 


descriptive of what Mr. Chapman did. That was only part 
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of the story. “Mr. Farrell's reading yesterday that you 
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might have thoucht was interminable, was just a description 
of the things Mr. Chapman had done. 

And it went on and on and on and it is not 
alone Mr. Chapman but his firm. This was his entire law 
firm involved in working on these matters. This was 
the description that took so long to get into the record 
but there is a orior story with Mr. Chapman. 

Mr. Chapman is investigating what the attitude 
is of the Oil Import Administration, right from December 
1961 on. And he is investigating how the regulations 
micit be adapted at the same tir to be consonant with the 
policy of the: United States Government regarding the 
restriction of unlimited foreign oil coming into the 
United States and, at the same time, meet what EDA was 
asking for. So we have EDA with Mr. Coan and Mr. Chapman 


working through this period, trying to establish a way of 


-doing it. 


This is what tr. Coan put together, P-213, in 
April of 1962. There are some pages missing from it. ~ 
Why? Well, when Mr. Shippee wanted to put something 


together, he and Mr. Young and Mr. Willey, they found the 


‘easiest way to provide any technical information regarding 


a possible refine.y was just to lift bodily out of Mr. 


—— 
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Coan's report all of the technical refinery information. 

Now, what eas that? That was a UOP study, 
Universal Oil Products. We keep hearing about UOP, one 
of the leading refinery design organizations in the 
country. In the record is Mr. Coan's paid invoice, he 
paid UOP for that study and that technical study is what 
you ultimately find in this book that we heard so much 
about from plaintitr. 

If there are any of you who like Chinese 
puzzles, I suggest you take the stipulated UOP report 
of April of 1962 and see what Mr. Young apparently -- he 
says he put this all iomaunee -- did with that UOP report. 
They still refer to it as the UOP report but they will take 
one page and take the first paragraph on that page and 
then they take out two paragraphs and then they take the 
third paragraph and maybe the fourth and then they just 


take bodily two pages and go on and on and some of the 


‘tables don't fit in to what they want to talk about they 


feel, so they take out those pages. 

You leaf through this UOP study and the end 
result I am sure would have amazed UOP. 

Mr. Coan arranged for Prudential to get copies, 
extra copies of the UOP study so they could put it into 


a copy of the booklet that Prudential put together. 
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What of course was provided, I assume must 
have been what Mr. Coan had gotten. But what ends up 
after the paste job and discard of pages upon pages is 
actually pieces of the introduction and then the final 
addendum of the 1962 UOP report. 

Interestingly, there was a Chapter 6 in the 
UOP report. Mr. Young discarded that. That was the 
petrochemical complex. That was a way to develop petro- 
chemicals but that was all by and by as far as what Mr. 
Shippee and Mr. Willey and Mr. Young referred to as their 
concept. 

If you want to examine the difference in 
substance between this type of presentation that was put 


together in the end of 1962 by Shippee and Willey and Young 


with something that shows knowledge of an industry, xnowl- 


edge of an import quota program and the realities of what 
makes things work, done by a man who had spent his life 
‘in the oil and petrochemical industry, who had regulated 
the industry during the Korean War -~ he was the man for the 
United States Government responsible for the regulation of 
the oil industry in the United States, Bruce Brown. 

And there is a stipulated exhibit, J-21 of 
December 21, 1961, and in that memorandum that Mr. Brown 


prepared for Mr. Chapman, there is a knowledgeabie analysis 
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of just what it was that would have to be provided were 
there to be any EDA support or any possibility of Interior 
Department approval. 

Now, you may recall that Mr. Brown on his 
cross-examination referred not only to getting a chemical 
company, he referred to getting a petrochemical facility. 
But he understands the realities of the business and 
just as if you had a corner store, you have to have 
customers. You can't put in a petrochemical facility 
unless you can sell what comes out of it. And he recog- 
nized that a company in the position of Phillips had the 
potential, could do this if it established petrochemical 
production, it could market them and when I held up for 
Mr. Brown the charts which, incidentally I hope to get out 
at this point to point out to you, it was only a day or 
two that you got tired of looking at the chart so we don't 
have to get it out again ~-- but when I held up the chart 
‘that was presented to the Import Administration by Phillips 

in 1964, in which tir. Waldby identified as what went in 
the core facility, Mr. Rrown said, yes, that was the kind 
of facility that I was recommending in 1961. 

This is a Brown concept, if you will, if you are 
going to talk about credit, if you are going to talk about 


credit, if you are going to talk about effort, it all goes 


ars 


back and we find this lineage being carried down. 


The bearers of the torch so to speak were 
Jack Coan and Oscar Chapman and they are the ones who when 
Mr. Brown dropred out of the effort, becoming chief executiv 
officer of Murphy Oil Corporation and not feeling that h. 
had the time to devote to trying to put a project like 
this together, having been told by Phillips they were not 
interested? 2% that time, it was Mr. Coan and Mr. Chapman 
that continued their efforts during the summer of 1962. 

This is again all in the stipulation. 
You can trace this history and see the continuing effort 
and the carrying forward of the information that had been 
developed. You have the studies rrom UOF that Nr. Coan 
had obtained. You had Mr. Coan's personal investment 
in those studies that are there carried on. 

Now, we come to another sequence when some of 
the financial houses are approached by Mr. Coan. We 
‘haven't felt it necessary, either side, to go into detail 


as to what Warburg & Company or Kuhn Loeb did after April 


of 1962. But it was recognized if you are going to 


have a meaningful facility, going to have something 
that would actually be built and not just a few nice 
phrases on a piece of paper, that you had to have it 


financed. 
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And Mr. Coan therefore went and spoke with 
Warburg and it is through tha chain of events that in the 
fall, as you have heard, Mr. Shippee, Mr. Willey and 
Mr. Young came into the picture because they were looking 
for various people who might ke willing to sponsor a 
project. A Warburg partner knew Shippee or came to know 
him and he was brought in. 

The period of November 1962 and December of 
1962 seems to nave been one of considerable activity. We ~ 
have to rely for an accounting of this primarily on the 
testimeny of Mr. Shipvee, Mr. Willey and Mr. Young. We 
are told that they were employed full time on this but then 
when Mr. Shippee was asked about where he spent his time, 
we found that he had another company, there was a reference 
to a number of letterheads that his secretary had in his 
desk -- many -- and one had the impression there were 4 


lot of irons in the fire and there was a drilling fund 


-which was basically the business of Prudential, selling 


interest in oil drilling funes. 7 
But during this ceriod it is suggested that 

this wnole brochure was put together. If we take the 

draft wnich is the blue volume, P~214, you find Mr. Shippee 

saying that by the end of December or early January, this 


was all completed except for, you remember, you poor people 
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were sitting here while I was leafing pages with him there 
and you couldn't see what I was pointing to. 

If you request you will have an opportunity 
to look at these pages and we identified some seven places 
in this notebook where there were changes made after January 
of 1963. 

All of this effort that we are told about, all 
of the time that was devoted to it results in six little 
notations in this book. 

Of course, it was just an incredible story I 
submit with respect to this book. It was suggested by 
‘ir. Shippee in his testimony that some time, that he placed 
either in February or ilarch, he took this book with him 
to Phiilips' office in New York and he gave this booklet 
to them and they proceeded to type, retype, correct this, 
put it all in form -- not in a day or two, not over a week- 


end, but from that time in February or March 1963 to the 


“end of May, Phillips according to Mr. Shippee, was working 


on this booklet, typing it I guess. 

The end result of that was that about the day 
before he wanted to send it to Chapman, he got it back in 
piles and it had to be collated and that is what he sent 
down to Mr. Chapman on the 29th of May. 


Now, recall that Mr. Holland was called by 
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Phillios. Mr. Holland was the office manager in the 
Phillips' office in lower Broadway. He said, yes, I 
remember what happened. Along at the time that he fixed 
in June of 1963, he had been called in to Mr. Fischbeck's 
office and asked to do a reproduction job. Typing? 

No, make Xerox copies and asked as office manager to 
arrange for making copies. 

Mr. Wollanaé was able to explain just how he 
fixed the time, that it was over a weekend, overtime for 
weekend work, for somcone to come in and reproduce. 

AR favor to ‘Mr. Shippee, but the notion that «. period of 
three months that this was in Phillips' office with people 
doing all sorts of things with it, is the furthest thing 
in the world from what Mr. Holland tells us happened. 

It is apparent, I submit, that Mr. Fischbeck 
had a pleasant personal relationship with Mr. Shippee, 
there is no doubt about that. He did Mr. Shippee a favor. 
‘Why Mr. Shippee wanted 50 copies, 25 copies -- he only 
wanted 25 back so he left 25 with Phillips he said. 

Then at another point he said that he sent a copy to Mr. 
Fischbeck of this report. 


We have, therefore, Mr. Shippee's statement 


of from 1 to 26 copies of the Prudential report apparently 


left in the New York office of Phillips. 
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Now, just what notion of secrecy, confidentiality 
is involved in this multiplying of copies, where were they 
all being sent? What was this all about? Why in June of 
1963 was Mr. Shippee lcoking for so many copies of this 
brochure? Was this some sort of a game to involve Phillips 
to bring it in and ask for copies to be reproduced? 

There was apparently some germ of reality in 
the testimony but I submit the idea that a handwritten 
draft would be transcribed in the Phillips offices and the 
papers held there for a period of several months, and then 
all of a sudden sent back the end of May just beggars 

’ belief. 

This brochure requires a little more attention 
because this has been so central, I mean, this is the 
thing that is carried forward. Anda you know where some of 


its language ended up. And we will come to that. 


But the kind of paper that was put together 


there, the suggestion that this was a significant contri- 
bution of information to anyone, just will not wash. 

Again, Mr. Norton of Arthur D. Little, in a contemporaneous 
memorandum of March, 1963, Exhibit D-128, notes the clear 
dissatisfaction of EDA with Prudential and what it is 
producing. EDA is becoming disenchanted with Prudential, 


and the brochure is disparaged as non-professional. 
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Both Mr. Irizarry and Mr. Diaz-Hernandez -- 
Mr. Irizarry, an assistant here to Mr. Diaz~Hernandez in 
the New York office of EDA -- were reported to have better 
prospective companies to deal with than Prudential. 
Now, I don't think it is surprising that Mr. 
Nerton had the impression that what Prudential “anted was a 


perfunctory evaluation of any economics or markew.ung poten- 


tial of their product, and at 1954 of the transcript that 


is contrasted with what EDA was after, a serious in-depth 
evaluation of any study. 

This difference between the perfunctory review, 
just the sort of blessing that Mr. Shippee and Mr. Willey 
and Mr. Young were seexing, and a study in-depth, which 
accordii.g to Mr. Norton of the Arthur D. Little firm, long 
time consultant of EDA, wanted, was all the difference in 
the world. This is the way EDA looked at things. They 
were for real. They wanted to establish petrochemical 
production. 

I return just briefly to the question of what 
happened to the 25 sets of the 33-page presentation. 

Interrogatory number 27, propounded to 
Prudential: 

"(a) How many of the 25 sets of the 33-page 


presentation of Puerto Rico Oil and Petrochemical Company” -Pr 
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you will remember that is what we heard called PROPCO-- 
“were distributed by Prudential Connecticut and to whom?" 
*A: Unknown. 
“(b) How many of the 25 sets of are still 
existent and in whose custody are they at this time? 
"A Unknown.” 
While we are on this subject, so that you have 
Mr. Shippee's testimony in mind, Mr. Shippee expressly” 
identified Mr. Holland of Phillips Petroleum. 
“He was in charge of these corporate services, 


and he then told me he had made fifty and how many did I 


want, and I said, ‘Send me 25 anc hold 25,' and he sent me 


25, including he returned the original book from which he hag 


made it." 

This is the draft with all of the handwriting on 
it. That is at page 284 of the transcript. 

Then he went on: 

"We collated them, put in the looseleaf. We 
then distributed them. We sent three of them to Washington, 
to Mr. Oscar Chapman. We gave one to Mr. Young, one to Mr. 
Anderson, one to Mr. Little, one to Mr. Wright, one to Mr. 
Wiiley. We gave one to Warburg and one to Kuhn Loeb. 

“9 r*=- 


And the witness continued: 


“We gave one to Mr. Pischbeck." 

Still on the subject of this brochure, let's go 
to Mr. Diaz-Hernandez and his testimony at 925 of the 
transcript. 

*¢ Now, can you tell me the content of those 
discussions? 

"A In December, when I saw the draft of that 
presentation, I told Mr. Shippee that the idea was good but 
that it had two weaknesses: 


"The first one was the marketing, that nothing 


was said about the capabilities to market these petrochemica 


products." 

This is back in December; all the flap about 
seeking marketing studies, that Mr. Fischbeck was going to 
get marketing studies in March, is three months later. 

"The other weakness was that still at this stage 
they were using a lot of the technological data belonging 
to the previous project, tc the UOP report.” 

And it never got beyond that point. 

Anything of substance was lacking. No marketing, 
using an engineering study that simply described what Mr. 
Coan and Mr. Chapman and Mr. Brown had for a presentation 
they year before. 


Now, Mr. Coan seems to iave been the principal 
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architect of the brochure. Mr. Brown told us that neither 
he nor Mr. Chapman were very happy with what was put 
together. But be that as it may, whatever were the 
deficiencies of the Coan report, they are carried forward 
into 1963 by Mr. Shippee, and there is just nothing of 
substance added. 

Now, when we come to the period in June of 1962, 
and we approach the July period where we have had different | 
accounts cf what went on, and a curicus moving of dates, you 
will remember chat everyone was telling us about a July 2, 
1963 meeting, and then lo and benold, a meeting that was 
supposed to have occurred on July 2nd had to be moved. 


The story was, this meeting was held, then on 


the day following Mr. Shippee was in an air crash. And then 


all the events were related to having happened, first the 
meeting, then the air crach, and then succeeding events. 

Well, when it was brought out on Mr. Shippee's 
cross examination that the air crash had occurred on July 2n 
and that therefore the meeting must have taken place in an 
earlier time, there was a scurrying to find an earlier time. 
But we never really had a new date established for that 
meeting -- whether it was before or whether it wes after the 
airplane crash. 


And vou will recall how Mr. Shippee had himself 
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back in doing all sorts of things, active participant, as 
you go on through the summer of 1963. But then all of a 
sudd2n he's confronted with what he said back in December 
of 1965 in the action against Mohawk: 

“I wasn't capable of handling the negotiations 
OF continuing to pursue it. I lost aid ability to concen- 
trate and initiate and carry on the project which demanded 
a lot of time and attention and creative thought." 


And he was asked about his work: 


"All of my work was to take and develop situations 


into operations, and I took a situation in Puerto Rico, | 


66 develop a chemical industry for the Commonwealth, and I 
negotiated with the Governor, and I had a franchise to do 
this, and I negotiated with Oscar Chapman, former Secretary." 

a: When was that? 

"A 1962. And I negotiated with Oscar Chapman, 
former Secretary of the Interior, and with Robert Anderson, | 
former Secretary of the Treasury, and with Stanley Learned, 
president of the Phillips Petroleum Company, and I received 
€rom Phillipe Petroleun Company a contract to supply crude 
Oil and buy the chemicals and to supply the technical aad 
operating persennel for a $60,000,000 refinery in Puerto 
Rico, and this contract was dated November, 1962. And we 


were actively organizing the chemical complex in Puerto Rica 
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in July of 1963, when the accident took place.. 


"I was not able to continue with it and the 
‘project has gone ahead without me. 


5 fl "Q Will you tell me, mr. Shippee, how you feel or 


] 
6 : estimate the accident caused you to lose this money or any 
7 | part of it? 
8 | "A I wasn't capable of handling the negotiations 
9 or continuing to pursue it. I lost all ability to concen- 
. 10 trate and initiate and carry on the project which demande 
i 
ll | a lot of time and attention and creative thought. 
: 12 | "6 I take it, Mr. Shippee, you were not the only 
iH 
13 person embarking on this venture? | 
| 
14 "A I was the only motivator, chief regotiator, | 
15 and the originator. I was the chairman oZ t'.e business and | 
16 controlling stockholder. 
“ 17 | “9 Dic the negotiations finish, and you say 
18 consummate, into the finished product? | 
19 | "A The negotiations which I was controlling | 
20 : “grounded to a hlat and the other interested parties, | 
21 | essentially the Commonwealth of Puerto Rico, in my absence, 
22 turned in other directions and completed without me." | 
yA) That was Mr. Shippee's version of how the torch | 
2A | was passed to Phillips in the summer of 1963 as he gave his 
ys) sworn testimony in December ae 1965. 
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Now, it is an interesting thing, this sworn 


testimony was sworn to, actually he had a chance to read over 
that transcript, to review it, and then he took an oath, pu 
his signature on it, on February the 18th, 1966. This is 
just at the time that you have all sorts of noises being 

made about claims against Phillips. We have these “concept 
being held up -- supposedly the whole basis for what had 
happened. 

But he was asking Mohawk Airlines to make him 
whole at that time. Nonetheless, with the other hand, he 
turned to Phillips. 

We have talxed about the ideas and efforts of 
Coan, of Chapman and of Srown and most importantly, of EDA. | 

Phillips came into this in August of 1963. We 
have had described the telephone conversation between 
Stanley Learned and Oscar Chapman. Here is Oscar Chapman, 
who has been working with this since December of 1961, and 
Mr. Chpaman says to Mr. Learned, “I believe, based on all 
of my exploration of this pc ssibility, that if you can 
establish a petrochemicai plant in Puerto Rico, that will 
procuce less than fifty percent gasoline -- in other words, 
if you can maintain a high ratio of petrochemical production, 
that it is possible to cet an oil import quota for that 


and establish such a source of raw materials in Puerto Rico," 
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And Mr. Learned's response is: 

"I would not have been interested had you 
called me much sooner, but we hve found Algerian oil. I 
have studies going on with respect to what we are going to 
do with that expected new production in Algeria, and let's 
investigate this." 

And then you know how Mr. Conn goes down to 
Washington, has a meeting with Mr. Chapman, Mr. Chapman 
explains some of the background, and again we find, I don't 
know which of the 25 or more copies that were floating 
around it was, but a copy of that material, apparently 
with some other material, the Ti Liang site study which 
seems to be a part of what Mr. Chapman provided to Mr. Conn, 
and which Mr. Waldby received a day or so later in New York,. 
was also included in that material, and Mr. Conn comes back 
and puts Mr. Waldby and Mr. Fischbeck, he thought, to*’work. 

Well, Mr. Waldby in his testimony added an 
interesting human insight. Mr. Fischbeck had been looking a 
these things back in 1962, when Jack Coan came into the New 
York office of Phillips, and he had been looking at these 
things when Mr. Shippee and Mr. Willey and Mr. Young came int 
ti.e New York office in the spring of 1963, and as Mr. Waldby 
records his conversation, after leaving the room with Mr. 


Conn, Fischbeck said, "You're kicking a dead horse and I'm 
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going to be away anyway.” He had enough. 

And the testimony is that Mr. Fischbeck, in fact, 
after a brief discussion in August, that Mr. Waldby placed 
on the following Monday, around the 12th of August, had 
nothing further to do with the development of the Phillips 
project. But the Phillips project started from scratch, 
where a substantial oil and petrochemical program starts, 
right back at the drawing board, where you go to the tech- 
nical data. 

And we have in evidence the assignment aheet; 
when the technicians are given the assignment, and t en we 
have in evidence a list of the nine departments and of the 
forty-six individuals who worked on this matter in the 
succeeding six weeks, aS a program was built up, first an 
analysis of a 300,000 barrel a day refinery in Algeria, 
and then cutting that in half, when. the economic ial. 
was analyzed and they realized what a horrendous thing it 
would be to try and dispose of the quantity of petro- 
chemicals that would be coming out of that, and they cut it! 


in half, and what was put together was a proposal that is : 


P-217, this little brown brochure, called the PEA Project, | 


Puerto Rico, Europe, Algeria; the basic refinery in Algeria) 


to separate the heavy ends, the fuel oil residuals from | 


the light ends; the fuel needed in Europe; the lighter ends 
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desired for Puerto Rico; exploring the economics of this, ho 
many petrochemicals would you have? What petrochemicals 
should you produce? Working back from the marketing to 
what you could sell, and then what you would produce -=- an 
integrated proposal. 

Rough estimates? Yes. But a preliminary 
feasibility study. And that was prepared by the 20th of 
September in 1963. 

And there is a memorandum of September the 24th 
which also has a separate exhibit number, but it is right 


in this booklet, that reflects the follow-up, that Phillips 


| 
is satisfied with the preliminary feasibility study, that | 


this is doable, as extraordinary as it sounds, to have this 
triangular operation; the crude oil from Algiers, some 
product of that going to Europe, and another product going | 
to Puerto Rico, and five departments are asked to follow up| 
with in-depth studies. 

Now, the contemporaneous memoranda indicate 
that Oscar Chapman is inquiring, "Well, Mr. Conn, what are 
you going to do?” 


Mr. Conn says, “We are working on it. We are 


But again, it is Mr. Chapman whose been in 


for nearly two years, who is saying, “WEll, I've got to kno 
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what you want me to present. Are you going to have a 
proposal that we can present to the Oil Import authorities 
or not?” 

And Mr. Conn says, “Perhaps by the ldth of 
October." 

And we find a memorandum on the 8th of October 
which reflects just how far Phillips had advanced in its 
preparation, and we find on the 8th of October, resulting 
from these communications with ‘ir. Chapman, now Mr. Coan is | 
going to come into the story, that Mr. Waldby notes that 
they are to prepare a brochure that Mr. Chapman can use, 
and they are also to put in the formal requests for the 


corporate funds to finance going into this in depth. 


Those are the two things that are settled upon 


early in October. 

Now, there are meetings with Mr. Coan, and Mr. 
Coan is the one who introduces the Phillips officials to 
EDA, just as he had cone for the succeeding persons in the 
past with whom he had worked. 

And we have Mr. Coan providing counsel and 
advice to just how you best direct yourself to the concerns 
of EDA, and Phillips was responsive to this, and attemptcd 
to formulate its proposal consonent with what Mr. Coan was 


counseling as necessary to fit in with this long held provjra 
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that EDA was seeking to develop. 

By the early days of November, 1963, Phillips' 
management is convinced that they have something that they 
are prepared to go forward with, and it is at that time that 
Mr. Learned went to the office of Mr. Chapman, and we 
heard his testimony about how he settled upon a retainer of 
Mr. Chapman and his firm to represent Phillips in connection 
with the presentation of an oil import quota. 

There were two aspects to that retainer. There 


was a retainer of $25,000 for a year, with 12,500 to be 


paid immediately and 12,500 six months later, for all of the: 


work that it was contemplated that the Chapman firm would do, 

And it.was also provided that there would be a 
success fee, as Mr. Learned testified, of $400,000 to Mr. 
Chapman and his firm if this was accomplished. 

Mr. Learned testified that he asked Mr. Chapman, 
“Do you have an obligation in this to anyone else?" 

' And Mr. Learned told us that Mr. Chapman said, 

"Only to Jack Coan," the man who had been working with 
Chapman right from December of 1961. 

And the success fee arrangement and retainer 
were extended to Mr. Coan, and Mr. Coan's actual retainer 
agreement, which is an exhibit in evidence, is a letter from 


Mr. Coan, addressed to Mr. Waldby, and signed by Mr. Waldby, 
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as he testified, on the auih’: ity of Mr. Learned. 

Mr. Waldby recallea a conversation that Mr. 
Learned could not recall, at which the actual $2,000 a mont 
retainer for Mr. Coan was agreed upon. 

But Oscar Chapman, in response to Mr. Learned's 
inquiry of whether he had an obligation, provided in t.is 
arrangement with Phillips for a $100,000 success fee for Mr. 
Coan. | 

So that we have a retainer for Mr. Chapman of | 
$25,000, and we have a success fee of $400,000 agreed upon, 
and we have a retainer of Mr. Coan's of $2,000 a mont): ihe 
a success fee of $100,000. 

I submit that here were the significant people | 
who, if there was something being carried forward by monies 
individuals, these two professionals, one a firm of attorney: 
in the case of Mr. Chapman, the other a firm of management 


consultants, Mr. Coan, Omega Management, were retained by 


work, subsequent to early November of 1963, goes forward. 


| 
Phillips, and it was with them that all of the subsequent | 
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rs Learned in this context of November 1963 
said that he went to the office of Robert Anderson and he 
fixed it at the time of the Phillips’ board meeting on the 
18th or 19th of November 1963. 
That he advised Robert Anderson at that time -- 
bear in mind this is the Robert Anderson whose limousine 
to Greenwich was depicted by Mr. Shippee, Mr. Willey as 
their regular means of transportation -- but Mr. Anderson 


recalls such a discussion but he tends to fix it at a later 


time. 


There is very little difference in the recol- 


first actuzl retention -- there was a lot of talk back in 


| 
18 lection of Mr. Learned and of Mr. Anderson of what was 
if said, namely, that Phillips is going to take an independent 
. 15 | course. It was not a joint endeavor of any sort, Phillips 
16 was going to sponsor a project. 
W They had retained Oscar Chapman. They had 
18 retained Jack Coan. And bear in mind, up to that time, 
19 || ‘no one had ever paid a fee to Chapman or to Jack Coan. 
20 Yes, Chapman and his firm did get a fee for their service 
at from the Gibbs group, Bruce Brown told us how the check 
2 bounced and that was replaced but ultimately it was all 
= returned and there was no compensation. 
* | Similarly, Mr. Coan had received nothing and the 
: 
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October c£ 1962 according to Mr. Shippee about all the 
commitments that were going to be made and how Mr. Chapman 
was going to be taken care of and Mr. Coan -- but, these 
professionals were never retained until Phillips retained 
them in 1963 to continue to work on what these two men 
had developed to that time. 

Now, the story at that point -- I should say a 
word more regarding these conversations because Nr. Farrell 


is going to tell you that it was only the witness stand 


that Mr. Learned told of this meeting with Mt. Anderson. 


Well, running through this case is a very serious problem 
for many witnesses, and this can be taken into account 
for the plaintiff's witnesses that I am chastizing as well 
as for the defendant's witnesses, that when you try to 
recall today, you and I in January of 1976 what we did on. 
January 23rd, 1963, how well do you think we would do? 

Well make it just ten years ago or even nine. 
"The depositions that were held where witnesses were being 
questioned abuut events and where their recollections were 
very inadequate, were held eight, nine, ten years after 
ghe events. 

We have been gathering an enormous amount of 
material. You can see the boxes each day that have been 


lugged into the courtroom, both sides, and we have been 
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pouring over this material and trying to find things to 
help people refresh themselves and -_ themselves back as 
to what they were doing in August of 1962 or November of 
1963 so that they could see it once again as well as a 
recollection can be refreshed in the circumstances of that 
time. 

Mr. Learned testified that his meeting with 
Mr. Anderson even a vear later was triggered by thinking 


at the API meeting in Chicago of what he had done a year 


before at the API meeting, a very I submit, natural chain 


of recollection to be stimulated. 


It is, of course, for you to apprise these 


witnesses and what they have testified to. But Mr. 


Anderson agrees as to what was said but he suggested it was 
much later. 

Is there any 2arthly reason why Phillips would 
have gone around to Mr. Anderson at some later time to say 
‘we are going alone when the whole world knew at the later 
time that Mr. Anderson suggested -- he had first testified 
to this meeting without putting a date on it and then he 
reasoned backwards, well, I wouldn't have suggested that 
Mr. Wright and Mr. Willey and Mr. Shippee go to Bartlesville, 


in 1965 to talk about a satellite plant if I had known 


tha illips was going to do it alone. 
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Satellites -- Phillips was looking all over 
trying to find pecple to build a satellite to go with 
this. Mr. Leo Johnstone told you about how more than 
100 companies were approached looking for chemical 
satellites to bring in around the core plant. 

The notion that you fix the date of a conversatiacn 
by reference to what you would have told Mr. Shippee, Mr. 
Willey and Mr. Wright about going to Bartlesville in 
January of 1965 to talk about a satellite, I submit, makes 
no sense at all. 

On the other hand, there are contemporaneous 
memoranda of October 1963 in the Phillips' files where you 
have some of the Phillips personnel raising with one another 
is there an obligation here to Mr. Anderson? Perhaps 
this is how it all came about. It is hard to put the 
story together all this time after, but it seems like a 
perfectly normal, reasonable thing. 


There is no real doubt that Phillips was prosecuting 


an application and seeking the necessary oil allocation 


with which to build this project in Puerto Rico. 
Now, as we go to -- 
Your Honor, how much time am I allowed? 
THE COURT: Well, you have about ten minutes 


I won't cut you off in the middle of a sentence 
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but I would lixe you to conclude by one o'cloc’: if you 
could. 

MR. MacCRATE: Thank you, your Honor. 

THE COURT: It is a quarter of by my time. 
That clock up there is not accurate. 


MR. MacCRATE: I can't claim the three minutes 


THE COURT: I operate on Penn Central time. 


MR. MacCRA?=: Let us go quickly to December 


JUROR NO. 5: T have to go to the bathroon. 

THE COURT: We will take a ten minute recess. 

(Recess.) 

MR. MacCRATE: Let's pick up our story again in 
December of 1963. 

Mr. Waldby in his testimony, having gone back 
and reviewed his expense records, was able to fix the 
“period that he returned to Bartlesville from sustained 
travel as the llth of December. And for the next six 
days, from the llth to the 17th, he is in Bartlesville 


working on a proposal which is the culmination of the 


stucies that began in August, were intensified in September, 


and for which all of the supporting documentation was 


develored from the ground up so that. Phillips was ready ta 
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State to the EDA, yes, at long last, we have a proposal 


3 for a petrochemical facility to produce petrochemicals, 

‘ 4 responsive to EDA's request, desire, what they have been 
5 seeking for the last several years and what they have been 
6 talking about for substantially longer than that. 
7 And Jack Coan and Diaz-Hernandez are in 
8 Bartlesville and Mr. Walcby testified about having breakfast 
9 with then in Bartlesville on the 16th of December and 
10 what is put together at that time is the basic Phillips 
i presentation, yes, but commitment, of what they were 
12 prepared to undertake. It is a stipulated exhibit, it 
13 is 3-43 and it is identified in the stipulation. 
% In this letter of December 16,1963, Mr. Learned, 
15 writing to Rafael Durand states: | 
16 "Summarizing the results of our work Phillips 
W can provide the following unique combination of 
18 | advantages to this project: supply, use of proven 

‘ 19 technical knowledge and experience, use of the 
2 worldwide petrochemical marketing facilities of 
21 the organization”, 
i taking note of bie fact that it would not be immediately 
= | possible to consume all the petrochemicals in Puerto Rico, 
a | but having a total marketing plan. 
25 


hile the letter is only three pages, it is 
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the letter but the exact words I don't remember. 


2 filled with undertaking, affirmative undertaking and 
3 obligation to the Commonwealth that Phillips was making. 
| 
4 1 And tnuen the detailed summaries of the ten-year projections 
5 : for wnat they hored to do were set out. 
6 | Figures like these are solid, it isn't some- 
7 | thing that you put together in a minute. It is not some- 
| 
8 thing that is just put tocether for appearances. There 
7 
9 : is real substance there. 
10 Mr. Diaz-IHernandez was on the witness stand 
| 
il and I asked him, I showed him an exhibit that is marked 
2 J-43, this letter in these proceedings and ask you if this 
13 is a copy of the letter that was taken by you from Bartles- 
14 | ville to San Juan in December of 1963. 
| 
56 | "A Yes, it is. 
le | "9 Did you discuss the letter with Mr. 
7 ! Durand in San Juan at that time? 
18 | ad Yes, sir. 
19 . Ko. Do you recall where you had the conversa- 
20 tion? 
| 
21 | “fs Not specifically. 
ee : "Q Do you recall what you said to Mr. Durand 
“ and what Mr. Durand said to you? 
a "A I remember he was very much pleased with 
3 | 
i 
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a @ Did you say anything to Mr. burand at 
that time that you can recall? 

"A I remember I explained to him the results 
of my visit. I told him that I was very much 
impressed with the Phillips operation. I told him 
that Phillips was aleader in patents and in spite 
of the fact that it was a relatively small company 
compared to big ones, the proportion of patents 
that they received every year was far greater than 
a company for its size. I explained to Mr. Durand 
that Phillips had of working joint ventures with 
producers of consumer goods and helping with 


investments. As a matter of fact, I remember 


that I specifically mentioned the case for Coca- 


Cola that was shown in the laboratory in Bartles- 
ville was the things that I mentioned to Mr. Durand." 
The result of this was an immediate invitation 
‘for Phillips to have their senior officials come to San 
Juan and to present themselves to Mr. Durand and the other 
officials of the Puerto Rican Economic Development 
Administration in the Port Industrial Bank, and to explain 


in perscn what it was that they were to do. 
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Now, what is prepared at that point is another 
unprofessional brochure. It is just the same kind of 
thing that was prepared by the Shippee group back nine 
months before, and which one of the copies of the Shippee 
brochure, which of the 26 that may have been floating 
around, or more, was used? I don't know. Someone 


took the first pages of the Shippee brochure and proceeded 


to two sentences, and then the ingenuity of counsel has 


tried to find related expressions. And maybe there is 
more. It was a totally unprofessional job, whowever was 
responsible for it. 


Mr. Waldby assumes responsibility. He doesn't | 


seem to have been there. He doesn't seem to have been 
in town at the time that the thing was actually finalized 
and put together. He was there for Christmas -- he 
came back the eve of Christmas and was there, or Christmas 
night, I should say, and was there until the 27th of 
‘December. But he does not disclaim responsibility. 
He had responsibility from the outset. 

Now, Mr. Waldby has come forward and said, 
"Yes, I did get a copy of this from Mr. Conn and he has 
said that I was in charge of what was done.” 

Now, without the document we could not show 


Mr. Waldby, when he testified in his deposition, one of 
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these copies of what = have described as this unprofes- 
sional brochure that was taken down to Puerto Rico, to 
San Juan, at the time that his testimony was taken. rt 
was only subsequent to that, and he submitted a supple- 


mental statement to his deposition, explaining all of the 


documents that had been located only after he testified, 


and how he was piecins things together, and he explained -- 


it is for you to judge him -- his fuller recollection, 
his substantially fuller recollection at this time and on 
his examination before trial. 

Among the Zocuments that he found -- not that 
he found, but that were found and were shown to Mr. Waldby, 
was this brochure tha= had the parallel language in it, 
that had the covering letter, that you remember Mr. Learned 
indicating that when he got on the plane in Memphis to 
ao to San Juan, he sicned the covering letter to Hr. 

Durand and two copies of that brochure were taken, along 
‘with slides and other materials, for a presentation that 
was held in San Juan. 

But then what happened? 

And this, when you are talking about concepts 

else that has been taken by Phillips, or it 
is arcued was taken by Phillips, bear this in mind: 


All of this was discarded completely. 
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Why? Because Mr. Learned and Mr. Durand 
thought this was nonsense. 

And what do you have? You have Mr. Learned's 
letter to Mr. Durand, the basis of the Phillips present- 
ation, when they go to the Oil Import Authority, when 
something is filed with the Oil import Board, and the 
whole purpose of this thing that Prudential had put together 
was to be presented to the Oil Import Authorities. 

That is their justification for their 
unprofessional job. 

But ir. Durand advised, "Skip it." 

Mr. Learned was similarly dissatisfied,and 


Mr. Durand had Mr. Van Hyning, and Mr. Learned had Mr. 


Waldby work up a new Phillips presentation. But the new 
> 


Phillips presentation was essentially just holding up 

higher and making central the Learned letter of December 

16th that Mr. Diaz Hernandez had taken back to Mr. Durand 

‘and had led to the reception for Phillips and the interest 

of Durand in having them come down so he could meet them. 
And richt at that time Durand decided that 

EDA, at last, and for the first time, found anyone who 

was prepared to meet the conditions that they had laid down, 

and the result was that right in January a commitment of 


EDA to this project was made. 


“We support you.” 

Durand, on the 14th of January -- this is a 
stipulated exhibit -- sends a telegram to the Secretary 
of the Interiox, "Please consider an allocation for Phillips!" 

He writes a lengthy letter of some eight or 
more pages at the end of January to the Secretary of the 
Interior in support of the Phillips proposal. 

And what havpens to the brochure? Well, 
here we have a handwritten document, D-170, and it shows 
right on its face, “Proposal to Mr. R. Durand," and 
“From ir. &. Learned.” 

Mr. Waldby has identified the handwriting here 
as that of Graham Renberg, one of the people assigned to 


work with Mr. Waldby on the new brochure, and Mr. Waldby 


then identifies the last page as being in his handwriting, 


and what does it say: 

“Comments on brochure by Sam Van Hyning. 

"lL. Direct brochure to Durand.” 

In other words, scrap all this nonsense and 
get to the fundamentals that Phillips is responding to EDA 
and made the presentation that Stanley Learned sent to 
Rafael Durand with Diaz-Hernandez on the 16th of December 
and build whatever papers should accompany any submission 


to the Oil Import Authorities on that letter, and that is 
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precisely what was done. 

And you will recall that Mayaguez was selected 
in the Shippee, Willey and Young brochure as the site, 
and ijayaguez -- it appears in one of these columns some- 
where along, and Phillips had Mayaguez in the summary 
sheet -- well, what does it say here? 


"Comments on brochure by Sam Van Hyning. 


plants." 

And then the Ti-Liang site study was included 
in the booklet that was taken down and it says, "Delete 
harbor section from report," just stuffing that was put 
into a report. Get down to the affirmative things that 
Phillips is proposing. 

And that is precisely what happened. And 
this brochure, which is the actual piece filed with the 
Oil Import Authorities, doesn't have a word of this. 


And another interesting thing, when I point 


Delete references to specific area as site for 


to this, search throuvh there and try to find one suggestion 
of what is described as the Shippee,?’Willey and Young 
concept. There is no reference to quasi-public utility. 
There is nothing of that concept which you are being asked 
to aware something for, for some reason, against Phillips 


and to Shippee, ‘iilley and Young. 
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If this is the basis of the claim, well, I 
am still looking, myself, in those two columns for any 
indication of that concept. 

But what is here and what was actually the 
basis for the oil import application is just -- you see 
the handwritten pages coming into printed form -- 
"Proposal to Mr. Rafael Durand." And in this stipu- 
lated exnibit, J-50, it is wnat was presented, and right 
behind the cover sneet is the December 16th letter, and 
what lies behind there is Phillips product through and 
througn. It is the creation of the Phillips organization, 
bringing together the reasons why they feel they could do 
this job. 

Now, against that background -- I am about to 
sit down. I know I have run out of time, but there is 
just one thoucht I would like to leave with you -- 
Phillips prides itself on keeping its obligations. Lt 

‘made very substantial obligations to the Government of 


Puerto Rico and you have heard some of them haven't worked 


out too well, but they are still there, and they are still 
pursuing them, and they are still keeping their word, 
and they felt they had a responsibility, yes, but they 


also obtained significant service from Mr. Oscar Chapman 


2 
yA) 
v2 | 
3 


and his law firm and from Jack Coan and his management 
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firm, and they paid them -- indeed they did. They 
recognized that service. They keep their obligations. 
They honor their individual obligtions. 

But when they are asked to pay for nothing, 
when it is suggested that they have an obligation because 
there was something, someone foolish enough in the Phillips 
Organization to write that into a brochure, well, that 
can't be it because you are being asked to require 
Phillips to pay for a concept, and we search in vain there, 
and the story which was told on the witness stand, again and 
again, by anyone familiar with what Phillips has done in 
Puerto Rico, is that this is just not the same thing at all. 

What you have is a petrochemical plant that 
was established there with all sorts of commitments never 
dreamed of for reinvestment, all the profits to go back 
for ten years and some of the problems that that has 
created. 

Now, these are the contribution of Phillips. 
This is the effort of Phillips. And when you throw 
into the balance what was the contribution and the effort 
of Coan, what was the contribution and effort of Chapman, 
what was the contribution and attort, most importantly, of 
the originator of it all, EDA, and the response of Phillips, 


the only company to come forwawrd and to give this kind of 
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2 f uncertaking, I submit that whatever these concepts a.e, 
| 
a 
3 i; ££ you are able to understand them, which I feel is one 
4 | of the most difficult things to do or to value or to 
5 || relate to any significant part of what Phillips had created, 
e that one's conclusion can only be that the plaintiff is 
7 | entitled to nothing in these proceedings. 
8 |i 
i Thank you. 
: THE COURT: Members of the jury, we will now 
a: | break for our luncheon recess. 
| 
} 
il fl We will resume this afternoon at which time 
B | you will hear tir, Farrell in behalf of the plaintiff, and 
= | after he has finished speaking in these cases I have the 
14 || 
a. | last word. So I ask you until you have heard everybody, 
6 including what I have to say, please keep an open mind and 
| 
" don't attempt to read any final conclusion in the case. 
Now return, if you will, at 2.30. You may 
18 | now withdraw from the courtroom. 
= 
ei. (Jury left the courtroom.) 
ra | THE COURT: All right, gentlemen, we will be in 
a | recess. 
2 | 
| (Luncheon recess.) 
| 
23 — es 
yr 
oe 25 || 
| 
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AFTERNOON SESSION 
(Jury present.) 


THE COURT: Good afternoon, members of the 


Mr. Farrell, you may make your closing argument. 

MR. FARRELL: Thank you, your Honor. 

Ladies and centlemen, I guess I can say I have 
some good news and some bad news. The good news I am 
the last lawyer you are coing to have to listen te in this 
case. The bad news is I am likely to speak as long as 
Mr. tacCrate cid. 

Mr. MacCrate, in spite of the time he took, 
left out a lot of the facts in this case and I think I 
will devote my time to filling in the spaces and will 
start in about June of 1962. 


At that time there had been a number of people 


‘who worked with EDA, who had tried to move this project 


forward. Mr. Brown, with all his talent, had been 
unable to do it. He received a letter from Phillips 
saying they weren't interested. He had been unable to 
get a commitment from a chemical company. 

Mr. Coan had been turned down by Mr. Fischbeck 


and Mr. Brown himself regarded the project as dead. He 
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was so cloomy, in fact he didn't send his bill to 
Oscar Chapman and he went back to Murphy Oil where he 
became executive director. 
In May of 1962 when Mr. Chapman spoke to Mr. 
Moore and Bruce Brown was there, they had set forth their 
conditions for a viable, workable project, to try to obtain 
the EDA support for the quota which, because cf the 
economic benefit of the quota, was going to have to be 
the bedrock of this project. 
They had said, and I am reading from J-33: 
"The conditions that would have to be met 
before anything was submitted formally to the 
United States Government, one, a chemical manu- 
facturer was committed to buy the petrochemical 
raw materials and utilize them in Puerto Rico 


when the refinery went on stream. Oil companies 


were committed to provide the necessary petroleum 
raw materials anc to offtake the refined petroleum 
products. A financing plan was perfected and 
complete and reliable management slate was 
developed." 

They didn't have any of that, none. And 


where they had fallen down particularly was the chemical 


manufacturer, because Mr. Brown thought and Mr. Chapman 
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thought, as Mr. Brown testified, both of them thought 

that in order for this project to get off the ground, you 
would have to have a commitment from a chemical company. 
They weren't even going to submit anything to anybody 
until they got this commitment. 

Then in October, 1962, Prudential was brought 

in. Now, at that time it was not until Mr. Brown, 
Mr. Chapman who thought that this project was dead, the 
EDA thought it was dead. Mr. Diaz so testified on 
page 913, 919 of the transcript: 

a And what was the status of those efforts 
in the summer of 19627 

"A The first group with which we dealt was 
disbanded in February or March of 1962. By dis- 
banded I mean that the group could not come to an 
acreement among themselves." 

Going on. further: 

"9 Thereafter, Mr. Diaz, did you speak to 
either Mr. Coan or Mr. Chapman concerning Mr. Brown's 
efforts? 

“A By June or July of 1962, from the 
correspondence, we started getting the inkling that 
Mr. Bruce Brown was not going to be available or 


that Mr. Brown has decided that it was not feasible 
to put the project tocsethner.” 
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So at that point the EDA, Mr. Brown, everybody 


conce¢ned, thought the praject was not going to get off the 


ground. 


In October of 19€2, after Prudential had been 


asked to join the group, ‘ir. Irizarry received a letter fro 


Mr. Coan telling him of the meeting where Prudential and 


the other people got together, and a copy of this went to 


Mr. Diaz, and he wrote: 


“Ivan, this must be the last chance for C and 


i C (Chapman and Coan). Too many promises. No action. vee a 
12 | 
| see." 
13 || 
l So it was with a great deal of skepticism that | 
| 
14 |i ’ 
| the EDA was starting to work with the Prudential group 
Se | ena ‘ 
° | and continuing to work with Messrs. Chapman and Coan. 
16 | Seen | 
} Weil, Prudential immediately saw fit to resolve 
297 ! 
| one o @ problems that Mr. Brown had not resolved, and that 
i 
18 | 
} was to get a commitment from a petroleum company, to sell 
9 | 
? | the raw materials, take back the refined product. And so 
"| Prudential went to Mr. Anderson, who was known to Mr. Shipp 
21 4 F 
f and Mr. Willey,and a former Secretary of the Treasury, and 
ya 
i in fact, on a retainer to Phillips, to bring Phillips new 
| 
3 , 
| projects, call their attention to new projects, and Mr. 
4 | 


Anderson said, "Well, to move this along, you will need a 


major oil company as a strong partner, a strong participant 
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to get this thirz going, and I suggest that I talk to 
Phillips, see if they're interested." 

And he called Mr. Adams, whose testimony was 
read to you yesterday, and didn't remember, that or anythin 
else. 

And short’ y after Mr. Anderson's talk with Mr. 
Adams, Mr. -- he missed Mr. Adams, actually, Mr. Learned 
called him back, and Mr. Learned then sent Prudential this 
letter, which has been read during the trial, and I'm not 
going to read it all to you, but I will emphasize the 
final numbered parasraph, in which: “Phillips Petroleum 
Company was prepvared to counsel with you and assist in the 
design and construction and operation of the proposed 
facilities." 

Those were, by the way, a propose petrochemical 
complex. That is what is in the letter. That's what Mr. 
Anderson said to Mr. Learned. 

He cidn‘t say a refinery. It says “proposed 
petrochemical complex." That was what was going on in the 
minds of the Prucential people all the time. 

Well, after that -- incidentally, Mr. MacCrate, 
in all the time he took up, he never mentioned that letter. 
I don't know if you noticed that, but he didn't. 


From that time on, Prudential thought that 
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Phillips would be working with it in the attempt to resolve 
the problem that it held up everyone, up through Mr. Brown P| 
in getting this project moving. 

They were going to have to try to find some way | 
that the EDA would make the project and bring its weight 
to bear on the Department of the Interior, to persuade the 
Department to grant an import quota so that the project 
would have the financial edge that it would need to have if 
it were to be built in Puerto Rico. 

And the whole meeting, the whole operation from | 
that time on, was that Prudential thought it was working with 

| 

Phillips to that end. 

Now, at first Prudential went down the same 
road as Brown. They had tried to get some commitments from 
chemical companies. And it wasn't working, and they had 


talked to several people. They talked to Monsanto, they 


talked to others. At the same time, they were talking to 


November or so, ir. Learned has designated Mr. Conn, or Mr. 
Fischbeck, to meet with people from Prudential, to move the 
project ahead, and they met with them during those months, 
with the aim of counseling and assisting. 


And it is from that point on, as we move ahead, 


Mr. Anderson, who was on retainer from Phillips. In | 
| 
| 


that Prudential rightly thought, in fact knew, that it had 
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a conficential relationship with Phillips, that anything 

that it told Phillips or disclosed to Phillips during Knee | 
conversations, was disclosed for the purpose of moving ent 
project ahead, in which they were both interested, whether | 
they were partners or joint venturers or whatever, the | 
fact was that both were aiming toward the same general | 
een and therefore Prudential had no qualms at that time , 
about disclosing anything that it knew to Phillips, because | 
it wanted Phillips help -- of course. That was what Phillips 
was there for. 


Sure, Phillips was also going to sell them the 


charca stuck and buy back the petroleum, but that was way 


| 
down the road. There had to be the counseling and assisting 


first, or there wasn't going to be anything to put the 


charge stock in. 


Phillips. 
Now, as I said, it became clear as time went by 
that you weren't going to be able to get firm commitments 


from chemical companies. Oh, they'd say, "Well, you know, 


So that was the purpose of these mectings with | 
| 
| 


if you build the place, maybe we'll take some product, but 
we are not going to tie ourselves up now." 
And so they kept running into this same prowlem 


Crown and Chapman had run into in June of 63. 
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And so, at that point Prudential -- and 


Prudential is the plaintiff here, it is an oil company, it | 
is a small oil company, but it is an oil company, and Mr. 
Shippee was chairman, Mr. Willey was president; that's how 
corporations operate, through presidents, chairmen, officers’, 
but it doesn't make Prudential Oil Company any less the 
piaintift. 

And Messrs. Shippee, Willey and Young wrestled | 
a little bit with this problem, and there had to be some way 
of breaking this log jam. You had to be able to tell the 
EDA, persuade or convince the EDA, that you really were going 
to have a petrochemical project. 

On the other hand, you didn't seem to be able to 
put the whole thing together all at once and plot the 
satellites right down there with the core. And so in 
November and December they came up with a number of concepts 
that they thought would resolve this problem and still keep 
the basic elements that the EDA deemed so necessary, 
petrochemical complex. And that was that they would do 
without a commitrent from the chemical company, but at the 
Same time have the refinery sufficiently flexible so that | 
the amounts of petrochemicals could be changed or increased, 


and they would find some way to guarantee that to the extent 


possible the feecstocks would stay on the island, be that by) 
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2 | a quasi-public utility or a first refusal or some other 

3 | arrangement, but the point ws that the feedstock to the 

4 extent possible had to stay on the island, because you 

3 | wanted companies to come to buerto Rico to use these feed- 
6 | stocks and employ Puerto Ricans, not ship them to the Unite 
7 States or tq Alabama, and finally that they would work with 
8 the EDA to promote investment in the satellite plants. 

9 Now, Mr. MacCrate kind of ridiculed this. 

10 Maybe by hindsight it was pretty simple. But as I think 

ll you will understand, the fact that something looks simple 
12 by hindsight doesn't mean that it wasn't a good idea when 
13 | it was thought of. And Mr. MacCrate said that he had had 
l4 trouble understanding it, but Mr. Diaz didn't have any 

15 | trouble. 

16 | I'm going to read you his testimony, page 923: 
17 | "Q Did you, as a representative of EDA, find Mr. 

18 Shippee's proposal attractive, Mr. Diaz? 

Hf 19 “A Yes, I did. 

20 | "9 And tell us the reason. 

21 : "A The proposal incorporated several ideas which 
oe | were appealing to me, because they were in accordance with 
23 the criteria that we have developed in due time as to what 
aA : should be the characteristics of the third refinery. These 
a 


ideas that they incorporated could be enumerated as follows: 
fj . 
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"They were stimulating investment of local 
capital in the project; they were willing to appoint several 
prominent Puerto Ricans to the board of directors; they 
were willing to give preference to plants already located 
in Puerto Rico or willing to locate, to buy their petro- 
chemical stocks as a result of this willingness to give 
this preference, the project implied a potential for future 
investment and future employment in satellite plants, using 


the production of the refinery. 


“They were willing to design a refinery flexible 


| 
| 


state that this willingness was stated in words. It was not 


| 


backed by any design or any technical information that they 


enough to serve the future needs of Puerto Rico. But I must 


might have submitted to me at the time. But at least the 
idea was there, that they were willing to do this, and they 
realized that the construction of the refinery should not 


be predicated on negotiating in advance long term contracts | 


| 
| 


with users of the petrochemical feedstock; therefore there 
were all these characteristics, all these ideas were 
incorporated in this presentation; which were very attractive 


to us.” 


SOUTHERN ODIRICT COURT REPORTERS US. COURTHOLISE 
OLEY SQUARE. NEW YORK. N.Y. ~ 791-1620 


4157 

Now, at this point Prudential was on the verge 
of breaking the log jam that had so tied up Messrs Brown 
and Chapman up to that time. 

The concept was attractive to EDA and prepared 
a brochure which is the first one, the first draft is 
Exhibit 214. We have a later draft and I will read from 
that in a little while just to compare -- Mr. MacCrate 
avatianded you to find any of our concepts in the final 
project. I will try and help you and I think I can do 
that. 

But, in any event, they prepared a brochure 
which they showed to Phillips in the course of the dis- 
cussions with Fischbeck and Fischbeck put his name or allowed 
them to put his name in as vice-president of the new 
company. 

He said it was all right. He said at the 
trial here that he objected vigorously until Mr. Young cond 
“him that it had been cleared all the way -- I don't know 
where -- then he said, he said it was all right if it would 
help. 

The vigorous objection was brand new, never 
said that before although he had been deposed rather 
extensively before trial. And I am going to add on as 


I go along some of these differences between the trial 
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and the depositions because Mr. MacCrate is certainly 

right to some extent, you can't recall events back ten 

years clearly as you can something that happened last year 

or last month. But when you have the massive changes 

in testimony that we are showing you here, I think you 

will eee to wonder whether Mr. McCrate isn't being a 

little too generous to his people because these are not # 
questions of recollection, they are simply questions of 

covering up. 

Now, we put the brochure together and we had 
Given it to Mr. Anderson and some others. In the brochure 
it was clear that this was proposed to be a Prudential 
product. The proposed board of directors and officers, 
six out of the twelve directors were Prudential people. 
Shippee was to be chairman, Young and Willey were to be 
directors; Young was to be chief operating officer. 

This was all shown very clearly in the brochure. 

It was also shown from the financial plan that 
in the proposed project Prudential as the manager and 
participant was to receive 27-1/2 per cent of the equity 
in the project. That was in the financial plan and it 
was all set out there and it was read by the people that 
we gave it to. 


This brochure was read by lots of people in 
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read when he was assigned to this. It was read by 
Fischbeck, presumably read by Coan who gave it to Waldby, 
and this brochure in effect had a price tag on it. 
It said well, if you want to join us, want to take this 
project, work with it, our price is 27-1/2 per cent. 

This is what Prudential expected to get. It 
nicnat not have succeeded but if it did succeed, it didn't 


have to negotiate away something in order to succeed, that 
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Phillips. It was the first thing that Waldby said he 
| 
| 


is what they wanted. That was the price tag and Phillips, 
had the brochure, read it and knew it. 

In addition to the copies that were specific- | 
ally traced to Phillips, the one that went to Coan and 
Waldby, was the one to Holland, one turned up in their 
files. Mr. Holland couldn't explain it but there it 
was. So Phillips knew from the time this document was | 
shown to them what the concepts were and what Prudential | 

| 

‘wanted. They knew this from all of these people, Anderson, 
Waldby, Coan, Fischbeck, who read that brochure. | 

Then they conducted meetings, lots of people 
from Phillips -- Fischbeck, Coan, Page, Smith, Jackson -- 
top people, New York office. Phillips did a study of 
crude samples. Fischbeck's diary says one meeting lasted 


four and a half hours. I think that Mr. Fischbeck 
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attempted to pooh-pooh the meeting somewhat but a four and 
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3 a half-hour meeting is rather substantial on any subject. 
4 They discussed using naphtha instead of crude 
5 | cil and that was a way of increading petrochemical 
6 | production, which was the object of all of it. 
7 | They reviewed the concepts, talked about the 
8 | way of making the refinery flexible, the marketing of the | 
ij | 
9 | petrochemicals, all these things that had to be discussed | 
10 } before this project could get off the ground and all this | 
li 
11 in the context of counseling and assisting, as Nr. 
| 
12 Prudential said, Phillips was counseling and assisting. 
13 One of the reasons there was all this talk | 
# about marketing was that that would be a problem without | 
15 | a commitment from a chemical company. If you weren't 
16 | going to be ablie to sell on the Island, temporarily at 
7 i least, you would have to sell in other places. That is 
1} 
18 why Fischbecx was asked to prepare a marketing report. 
19 Wow, there was testimony by Mr. Keeler back sd 
20 years ago that he and Mr. Learned had gone to Washington | 
21 | on this croject to see Mr. Chapman and the Department of 
| 
wo the Interior 
3 ‘tr, Learned said on the stand he went down 
aA | with ‘Mir. Hewitt to make another presentation having nothing 
| 
25 | to co with this. Jell, he may have, although why Mr. 
| 
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| Keeler would say that he and Learned went and Mr. Learned 
3 | would say that he and Hewitt went and tried to fuse them 
4 into the same I don't know. 
5 Mr. Learned mentioned this trip and said that 
6 he had gone with Keeler, I could understand that. That 
7 might be a slip in his recollection. But it was Keeler 
8 i that said they took the trip, not Mr. Learned, and why 
9 | when Learned told about it Keeler wasn't even involved. 
10 | So at the meeting, the four and a half-hour 
11 | meeting with Mr. Fischbeck, Mr. Shippee told Mr. Fischbeck 
12 | that in order to get a quota Phillips would have to take a 
13 little more active role and apply for the quota in its 
14 | name because the applicant according to the rules that 
15 Mr. Chapman was going to apply under, and I did during 
16 the trial -- I won't take your time to read .t now -~- 
17 | but during the trial I read it to you and it stated 
18 specifically a section of that regulation required an 
19 : ‘importing history and, therefore, it had to be somebody 
in| like Phillips who would apply for the quota. 
| 
2 21 | Fischbeck, first his testimony was that this 
ef conversation didn't take place. But when faced with 
2 | his deposition testimony, he admitted what he said on his 
24 | Geposition and he pooh-poohed it, said the marketing report 
235 : would be a phenomenal expenditure, wouldn't possibly do 
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But it seems rather strane even if he was out 
of town as he said he was, that Mr. Shippee would write 


letters to Mr. Chapman that Mr. Fischbeck was doing a 


marketing report, send Mr. Fischbeck a copy of the letter 


to Mr. Chapman, send Mr. Fischbeck two letters. It seems 
kind of strange that Mr. Shipnee -- if you wanted to look 


at it the worst, you might say that Mr. Shippee wrote to 


Fischbeck and kept bugging him for the report but he wrote 
to Chapman and said Fischbeck is preparing a report and 
sent a copy of that to Fischbeck and it seems a little 
Fischbeck hadn't committed himself to do 
something, of course he committed himself to do the market- 


ing report. 


The problem was pretty clear, he ran into 
trouble from his superiors. So we didn't know that 
right away. He finally wrote April 29, said that he 
‘Wasn't. going to do it. 

Meanwhile, we had gotten an answer from 
Chapman * oretary, everything was all right. But 

, some time indeed before April ll, 
<pposed to have gone to Mr. Chapman or 
@ nim in Weshington and said that Phillips isn't going 


aheac with it until Prudential got a quota. 
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- That's a neat game. You go to Phillips 
4 i and say look, in order to move this forward you get the 
4 quota because you got the oil importing history. Phillips 
“ | says okay. You get the quota and what is the reason for 
6 | that? It is easy. If we don't get the quota, they 
, | have the brochure, they have all this stuff, they can just 
8 | pick up the pieces and that is just what they intended to | 
° | do and it is just what they did eventually. | 
10 So we tried to pull the thing together again | 
1) ! and Mr. Shippee wrote to Mr. Anderson as a go-between, 
12 between Prudential and Phillips and he said there is a 
13 i problem now. Mra Fischbeck says he won't do the | 
i ! marketing report and we will have to proceed as best we | 
| es: 
16 : He said to Anderson if there is any area of 
W | reconsideration for Phillips to supply us With the 
18 | simplified plan prior to presentation, it might help the 
19 : ‘outcome. He is asking Anderson, in other words, to try 
20 and intercede with Phillips to get them to change their 
21 mind. 
si | We know now they were never going to change 
3 -;eir mind because they were waiting for Prudential to 
| 
aA | flop. But at that time Shippee didn't know it so he 
95 | 


: thought maybe Anderson would help out. 
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2 | And, at the same time, Nr. Shippee wrote to ‘ 
3, or. Chapman and he sent him a copy, a couple of copies of 
| 
— 4 | the brochure. Mr. MacCrate referred to this as the 
5 final draft. There was a lot of talk about who copied - 
‘ | this and when it was copied but it doesn't matter. 
; ! Actually Mr. Holland confirmed Mr. Shippee's 
, more than he contradicted it. The date is wrong, that 
i 
? was about the difference. 
10 Incidentally, if Mr. MacCrate was trying to 
‘ 1 | say that Mr. Shippee was using this eeueanat ee as a way 
= of putting this brochure to Phillips' knowledge, we don't 
o 8 ' need that. Mr. Waldby finally admitted he got it 
( 
oe 4 from Mr. Conn who got it from Nr. Chapman. There is = 
- | no mystery about this, there never was. 
* | This brochure came directly from Mr. Chapman, 
i “ 
¥ probably one of the ones we sent with this letter of May x 
6 29 -- undoubtedly it was, maybe a copy. 
" So on June 13, 1963, Mr. Shippee again wrote - 
! ‘ 
* | to Mr. Anderson and in Plaintiff's Exhibit 118 he said 
a he would like to meet to implement the presentawtion, | 
that is this brochure with additional marketing information 
: which may be obtained from Phillips through your good 
i offices. Again, trying to get Phillips to recognize 
a i we were together in this or so we thought, but we weren't 


But Phillips were the only ones who knew that then. 


| 
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And they held a meeting. Now, Mr. MacCrate 
has mace a lot about the date of that meeting, but it is 
pretty clear it happened the day before Mr. Shippee's air 
crash. That would be a hard meeting to forget, hard date 
to forget. And there is no testimony from anybody that tha 
meeting didn't take place. 

Mr. Anderson testified about it. Mr. Shipeee 
did, and Mr. Young. Now, Mr. Anderson, whose testimony I 
will read about that meeting, he said that the purpose of | 
the meeting, page 754, he said: 


«@ And can you tell me to the best of your 


recoliection the substance of the discussion at that meeting? 


"A We discussed the ways in which to try to make | 
a logical, presentable and valid case to the Import Board 
concerning the acquisition of an import quota for the 
establishment of a core chemical plant in Puerto Rico and 
to try to allocate some measure of responsibility among 
those who were present, as to the various tasks or portion 
of the task which they would undertake. 

“o Can you tell me to the best of your recollec-' 
tion how these responsibilities were allocated? 

"H Se far as I can recall, Mr. Chapman was to 


handle all of the matters in Washington. I was to be 


availacle for consultation by any of the group. I was to 
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Phillips and the group. I was to consult with Mr. Chapman 
when Mr. Chapman thought it was important, and Mr. Shippee 
and Mr. Wright and others were to try to develop other 
sources of utilization of products tha: might come out of 
the plant.” 

That is a clear, concise statement of what 
happened at that meeting. And obviously Mr. Anderson 


fulfilled his obligations. 
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try to maintain liason as was required and desired between 


But some of the others were a little less 
fortunate. 
The following day Mr. Shippee was injured in 


the plane crash. And it is about that time that the vultures, 


there wasn't a body, he lived through that plane crash, but 
there were vultures anyway, they started to fly around. 

They said, “WEll now, we've got the brochure, 
Shippee's out of the picture, what do we need them for?" 

And so, according to Mr. Learned, who has 
difficult memory, very old man, he said that Mr. Chapman 
called him out of the blue. Didn't know Chapman. Never 
met him. Just called him up. Page 1554: 

"“Q Do I understand your testimony correctly tha 

August of 1963 Mr. Chapman called you out of the blue? 


"A Yes, he did. 
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You had never previously spoken to the man? 
I don't remember any previous conversation. 
You never previously met the man? 
I don't remember ever meeting him before that. 
He referred to an import quota under the puerte 
project, did he not? 
"A Yes, he said that, as I have testified 
eariier, that he thought that if Phillips was ineterested, | 
anc that Phillips was willing to limit the exportation of | 
gasoline to something less than fifty percent, that there | 
waS a strong possibility that an import quota could be | 
gotten for a project, petrochemical project, in Puerto Rico. 
"9 What yo. knew, as of August, 1963, so far as | 
you Knew, Prudential was still working in connection with 
the cucta, weren't they? 


"A I don't know. I didn't know whether they 


Well, I submit that that is beyond belief, 
for s2veral reasons: 
Phillips had now turned this project down to 
xnOwledge, three tires. 


“xr. FPischbeck turned down Mr. Coan in April of 


Mg. Hewitt, way hich up, had turned down Mr. 
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Brown in June of ‘62. 

Phillips had just told Chapman, Prudential would! 
have to get its own quota, “We're not interested." 

And yet, Mr. Chapman, with that history, would 
call PHillips out of the blue? Why, that's ridiculous. 
There were any number of other oil companies that hadn't 
said no. Could have called Shell, Mobil, Esso, millions. 


But no, he called Phillips. And, he called him out of the 


Well, the fact is it is very clear that Mr. 


blue. 
{ 


Anderson had done what he promised he'd do in the July 
meeting and he called Phillips, and Phillips was waiting 
| 


for the call, if in fact Mr. Learned didn't call Mr. Chapman’, 
which is closer to Mr. Chapman's version of that same | 
conversation, and the vultures all met in Washington on 
August 7, 1963. 


And Mr. Chapman's associate, Mr. Shea, wrote a 


memorandum where he says: 


"On Wednesday, August 7th, Mr. Chapman and mysel 
hac lunch with Carsten Slack and Miller W. Conn. The pur- 
pose of the luncheon was to give Mr. Conn an opportunity to | 
ceyin a study to determine whether or not Phillips would 
taxe an active interest in the establishment of a chemical 


project in Puerto Rico. It was felt that the luncheon was a 


WUTHERN Of TRICT COURT REPORTEAS. US. COURTHOUSE 
FOLEY SQUARE. NEW YORK. NY. ~ 791.1020 


4kit S$ 
result of Mr. Chapman's conversation with Bob Anderson in 
New York City.” 

Well, where did Mr. Shea get that? Mr. Shea 
was new on the scene. Wwe never saw him before and we are 
not going to see him again. He just steps on the stage as 
does that memo. 

So it happens in the conversation. It is 
the only inference you can draw. Mr. Chapman and Mr. Conn 
discussed the contact between Mr. Chapman and Mr. Anderson. 

And one other thing Mr. Shea said, although we 
don't now need Mr. Shea's testimony for it, because Mr. 
Waldby's finally admitted it; 


"Mr. Conn took a copy of the present study that 


we have. Mr. Chapman pointed out the areas in which it has 


to be improved." 

There it is. And he gave Mr. Conn the brochure 
that Mr. MacCrate spent a lot of time sneering at, but Mr. 
Conn certainly wanted to take with him. 

And Mr. Conn knew what it would be for, because 
he wrote a memo of the same conversation. He said, 
“Undertake a study, refinery operations, linked somenow to 
our European refining possibilities. And the above will 
be accomplished at the earliest possible moment after which 


we in New York will report to Bartlesville management with 
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a brochure for presentation to the Department of Interior." 
So he was taking the brochure and they were 
going to do their own brochure. That's what it was for. That 
is what he took it for. 
Now we get a lot of evidence about the PEA 
project. About the Algerian-- the vast thinking that went 
into that, concepts that are beyond the mind of some of our) 


ordinary men. 


wasn't a drop of Algerian oil that ever went into that 


But the fact is, ladies and gentlemen, there | 
| 
if 


petrochemical complex. It all came from the western hemis- 


phere. And that was exactly what was proposed from the | 
beginning. You were going to have to use oil from the 
western hemisphere because it was the only thing that was 
going to be politically feasible. 

The State Department, who in fact Mr. Learned 
wrote to finally, to say he would use western hemisphere 
oil, simply insisted as a condition of this quota that 
“You are going to use western hemisphere oil." So all 
this stuff about Algeria just comes on and then fades away, ; 
because if the project went ahead, you weren't going to 


be able to use Algerian oil. And I might also ask, if that 


was really Phillips' purpose, that is, to use Algerian oil, 
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and when the State Department said, “You can't use Algerian | 


oil,” why did they go ahead with the project? They could 
have said, “Well, gee, this no longer fits in with our 
plans. We have to do something with this Algerian oil." 
They didn't stop. They just went right ahead. 
They wanted the import quota. They wanted that project 
in Puerto Rico. They didn't care what oil they used in it. 
Now, about the same time, an urgent telegram: | 
“Brainstorm with Mr. Keeler." | 
Mr. Fischbeck said that Mr. Conn always put | 
“Urgent” so he didn't pay much attention to it. But the | 
fact is somebody at PHillips thcught it was pretty important. 
Mr. Conn was Mr. Fischbeck's superior. And Mr. Conn also 
sent ‘ telegram to Mr. Parker, his superior, and he said, 
"Reference PEA project, Chapman telephoned just now and I 
gave him the same abbreviated review of the PEA project as I 


gave to you. Chapman stated that he would contact Bill 


| 
| 
| 
| 
| 
Keeler in the next day or so in order to work out the | 
relationship between Keeler, Chapman, Anderson, etc." 
Told W.W.K., Mr. Parker wrote. He told Hewitt. 

Anderson was known to Mr. Conn, and at that point it was | 
quite clear that they knew he and Prudential were aches 

| 


Mr. Conn also wrote a letter on November 4th to 


Mr. Parker, same thing. 
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Now at this point, Mr. Conn had come back from 
Washington with the brochure in hand, and Mr. Waldby, who, 
as he testified at that time, didn't know anything about 
Puerto Rico, didn't know anything about Core, didn't know 
anything about oil import allocations, was assigned to 
the project, and Mr. Conn told them to keep the brochure 
confidential. Keep it confidential. This was the brochure 
that had no ideas, there was nothing in it, junk. Junk. 
Keep it confidential. It is confidential junk. 

So Mr. Waldby read it. The first thing he 
ever read about cores, Puerto Rico or anything else, from 
what I got from his testimony. And after that he said he 
didn't invent any other concepts. Didn't have to. It was 
all there. 

Now, I'm gcing to read you Mr. Waldby's testimony 


on that. He said, "After receipt of this brochure, sir, 


what specific concepts did you invent with regard to any Puert 
Rican petrochemical complext? 
“A I don't know that myself that I invented any." 
Well, that was the man in charge. He didn't 


invent any =- no concepts, not from Mr. Waldby. 


So he read over the brochure, and at that point,! 


according to Mr. Chapman, I mean Mr. Learned, some months 


later, there was a conversation in which Mr. Learned and Mr. 
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Adams came and told Mr. Anderson that they were going to 
follow an independent course. 

Mr. Learned also said that when he negotiated 
the retainer agreement with Mr. Chapman in November, he 
said to Mr. Chapman that he wanted to know if they owed 
any other people any obligations, and Mr. Chapman mentioned 
only Mr. Coan. 

Well, all right, Mr. Shippee was still not 
himself. There probably wasn't any reason for them to 
worry about Prudential, except that they didn't want 
Prudential starting to muddy up the waters here, say that 
Prudential had some interest in this project, so they just 
played a little cool. 

They said, "Let's just let the thing ride. We 
won't say anyhing to Prudential, they won't say anything to 
us. We'll assume that we are going ahead with the thing." 

And that's what they did. And that conversation 
didn't take place in November of 1963. Mr. Learned, again, | 


forgot, according to Mr. MacCrate, but that conversation 


was made up, or the date of it was made up the following bal 


Mr. Learned's deposition was taken before Mr. 
Anderson's in this case, and we asked him, you head Mr. Marks 
read it back to him, his testimony, and he said "I didn't 


have any conversations with Mr. Anderson between 1962 and 
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1965" and he said it several times. 

Then Mr. Anderson testified, in his deposition, 
not here in court, and he said, "They came around 1965 or 
so." He placed the time because of Mr. Wright's trip to 
Bartlesville with Mr. Shippee and Mr. Willey. 

And so Mr. Anderson is an uninterested witness 
and he was going to appear at the trial. So they had to 
figure out wh at they are going to do with this. 

Now, the game plan at first was to deny it. We 
took Mr. Adams' testimony. He is the chairman of the board 
that doesn't do anything. Never heard of Puerto Rico, 
never heard of a quota, never heard of Prudential, never 
heard of anaything. We asked him és.nt this conversation 


with Mr. Anderson. Never took place. Never took place. 


Well, Mr. Adams' game plan was, we will 
fl 


just deny it. 

But that won't work exactly because there was 
Mr. Anderson, you people might believe him, so change the 
date and say “We forgot." That's all. 

So then Mr. Fischbeck and Mr. Waldby and all 
these people -- I'm going to tread you a little testimony 
nere -- they discussed the brochure. And here's what Mr. 
Fischbeck said, page 1452: 


"Q Did you discuss a proposed petrochemical project 
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in Puerto Rico? 

"A We discussed the refinery and what had been 
characterized as Mr. Shippee's core project, which was a 
simplified crude oil refinery and a platformer, and 
Shippee's ideas about other things." 

These were all these non-existent concepts that 
they were talking about. But apparently they were real 
enough for Mr. Fischbeck to talk to Mr. Waldby and Mr. 

Conn about. 

And so we come to the brochure, which has 
sentences lifted from it. 

Now, Mr. MacCrate has tried to avoid that 
Saying, “Well, look, they don't say anything, it says 
Mayaguez, and they didn't go to Mayaguez." That's not the 
point. These sentences aren't what we are complaining about. 
I'm sure you people know by now, this isn't a copyright | 
case, we are not complaining that they used those sentences 
or that those sentences contained the idea. : 


That brochure, though, is the smoking gun. That’ 


| 
| 
shows where they got their ideas, because they lifted some | 


sentences. It is a fingerprint. It is a clue. That's what) 
i= is a clue that they haven't been able to deny. | 
Now, I will review, since Mr. MacCrate had such 


may even edify him, some of these concepts and tr 
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to show you how Phillips used them. 

Now, we had said that there was no prior commit= 
ment necessary from a chemical company, but you could use the 
core plant and hopefully the satellites would develop. 

Yesterday, Mr. MacCrate or Mr. Rigney read — 
the record Mr. Shippee's testimony about his concepts, | 
page 1941, and Mr. Shippee said, and Mr. Rigney read, among 
other things: 

"We merely presented to him (that means the EDA) 
what we considered an impasse, because we had met with | 
chemical companies, because no one had been successful to | 
date in the interesting of chemical companies to make | 
commitments. We presented to him what we considered the | 

| | 
fallacy of trying to start with chemical company commitments, 
and told him that if we approached it, that. it would take 
ten years. The first year there may be no chemical company. | 
The second year there may be a couple. By the end of ten 


' years we would reach his goal," the idea being that if you 


petrochemicals, you will attract chemical companies. 


| 
| 
have no commitment but you are still committed to making 
| 


And that was the way to persuade the EDA and the; 
Department of the Interior that you were really talking about 
a petrochemical project. 


“ow, I will read you something else, and this is 
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"We were just checking and found as of this 
morning there are 25 industries operated by other companies 
which are dependent on the production of ethylene from this 
plant. I think this illustrates the very point we are tryin 
to get at, that once you have low cost raw material, it is 
very easy to induce people to come down and locate satellite 
plants." | 

That wasn't Mr. Shippee, although it might well | 


| 


have been. That was Mr. Keeler before the Oeoarsnienk of the) 
Interior, in’1965, when he was testifying in favor of the | 
PHillips project. 

We are not worried about the words. t is the 
same idea. 

Now, we suggested that the refinery be 
flexikle. 

Now, I don't know if youremember Mr..Waldby’s 
testimony on that, but Mr. Waldby said, page 1751: 


“© In other words, there was a fair amount of 


flexibility with regard to the petrochemicals that would be 


produced from this core plant as you described it, is that : 


fair statement? 
"A Yes, that is a fair statement. It also depended 
quite a lot on the characteristics of the feedstock.” 


There is some testimony I won't read you because 
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it might take too long and I'm not even sure I can 


Pronounce the words correctly, but he went through the 


charts, he says "Yes, you could increase that, you could 


decrease that." 


That is tlexibility under any definition. And 


he himself said that it was flexible. 
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2 | But there is more. We take Defendant's 

3 Exhibit 205, the projection by Phillips in 1965, April. 13. 

4 | There is a table in it. There is a table which shows 

5 projections. 

6 In 1971 they are going to produce 24,800 

7 barrels of motor fuel per day. 

8 | 1972, they are going to produce 24,738 barrels : 
9 f per day of petroleum. ~” 
10 In 1973 it drops to 21,600 barrels per day of | 

r 

11 petroleum and there is an equivalent increase in petro- | 

12 : chenicals. es 
13 : The following year, 1974 it drops, projected, | 

14 to 19,730 barells per day and again an equivalent increase | 
‘15 | in the petrochemicals. 

16 | But they didn’*® use any of our ideas, it is : 
7 | all unfeasible and they had experts tell you that. . 
18 Now, we could also take Joint Exhibit 50 

19 which is the final thing, about which Mr. MacCrate said a 
a : nothing and it is the same thing. They say the company 
21 | which ssonsors the establishment of the core chemical plant : 
oe | ougnt to have outstanding capability, invescinent capability | 

a | and refinery encineering and successful experience capable 

' 
A | of developing a petrochemical project. Feedstock and 
oo processing stercs should be selected to minimize the 
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2 production of refinery products such as motor fuel. The 
3 same thing, flexible. 
4 Now, there has been a lot of talk about quasi- 
5 public utility which turned out -- the point of that, of 
| 
6 course, was to keep the feedstocks in the Islsnd and try | 
7 2 to persuade EDA and convince EDA that you were.going to 
8 keep them on the Island. A quasi public-utility would | 
r 
9 be a way of doing it. | 
10 It ended up, as it happens, in the first | 
\ 
11 | refusal in the acreement between EDA and Phillips, this 
ee was what they were going to guarantee to keep the feed 
| 
13 f streams on the Island. | 
14 But Diaz and Snippee testified the point was 
15 | to keep the feed streams on the Island, whether by a quasi- 
16 public utility or some other way. It was eventually done 
7 by first refusal but the point of keeping the feed streams 
18 on tne Island to the extent that you could, was again 
i9 “taken from the original concept developed by Prudential. 
2 : Now, we had another one. We were going to | 
al promote and I will read this right from the brochure since | 
2 I don't want to be accused of not paying enough attention 
a | to the brochure and I will read from that, in the 
aA provision in the charter of the petrochemical company 
2 and said that the company will also promote additional 
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chemical and petrochemical projects related to the 
develonoment of the petrochemical industry. 

In other words, to work with EDA and invest 
their money in satellites and try to get other people to 
do the same thing. 


So we find in Mr. Learned's famous letter of 


December 16, 1963, in addition we will place all of in 


technical, marketing capability of Phillips Petroleum 
Company in support of efforts to develop additional 
investment by ourselves and by our customers. The same 
thing, promoting investment in satellites. 

That is wnat we said, that is what Mr. Learned 
said. It is not the same words but we are not complaining | 
about the words, we are complaining about the ideas. 

There are a couple of other things we did say 
but we are not taking credit for those because it is true, 
it came before we did. We did say probably the best way 

‘would be to use naphtha and we did suggest it and it had 
to be Venezuelan and we suggested it but the four basic 
ideas were there in our brochure and in our conversations 
and all emerged I point in Phillips' brochure and 
in Pnillips' memorandum and in Phillips’ presentation to 
the Department of the Interior. 


The fact that we were going to present our 
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brochure to the Department of the Interior and Mr. 


Van Hyning said, no, you shon’d address it to EDA, escapes 


me because -- especially since the final product that was 


addressed to ‘Mr. Durand was submitted to the Department 
of the Interior. 

: It didn't say on it “To the Department of the 
Interior” but all we had to do really would be to tear 
off the cover pase. (le are not taking credit for the 
cover pase so I won't take any more time with that. 

At this point Mr. MacCrate has tried to show 
and the defendant generally tried to show that all of 
these concepts were well known and that we didn't contribute 
anything. That is what I suppose we were keeping con- 
fidential. But I think it is fair to say that a lot of 
things are well known when you develop a new concept. 

We always had been taught in school that 
Edison invented the electric bulb, the incandescent lamp. 
“He didn't do exactly that. There were a lot of patents 
on lamps before Edison came along. 

It was well known if you qo into this thing 
that if you ran an electric current through a wire the 
current would glow -- the wire would glow. That is how 
a toaster works and the only thing is it is designed for 


heat and not light. 
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Everybody also knew that if you put it ina 
vacuum bulb it won't burn up and people had gotten 
patents. The trouble with these that they only burned 
for no more than minutes or hours because nobody knew 
what wire to use, what the substance should be, what the 
wire should be made of. 

That is what Edison did. He found the sub- 
stance that would work and the bulb would stay lit not for 


minutes or hours but days and weeks and months and I am 


Sure that people said, like Mr. Brown, I had that idea, I 


had that idea, the idea was not new. 

Well, Edison is now the man that all the 
school kids know invented the light bulb because he made 
it work. That is what we did. 

Sure this core plant although it is not clear 
whether Mr. Fischbeck ever heard of it. There were two 
different ways he testified, he never heard of it until 
°1966 but admits he read the brochure, we caught him on 
that. But that is the contribution that Prudential made, 
they got the thing to work. 

Now, at this point Prudential was sort of ina 
position, talking now about -~- we not only incidentally 
have very clearly shown now that they copied the brochure, 


took our concepts, but what they did after that was just 


ars 
covered up by lying. They covered up by lying. 
Mr. Keeler, we read his deposition. We asked 


him how much was the same and he swore at us. 


Mr. Waldby made a deposition, said he never 


recollected seeing our brochure. He corrected that with 
an affidavit, corrected it with an affidavit before trial, 
which didn't.acdd much. It was the first time that he 
ever admitted seeing this, that was to you. That is what 
a jury will do, he couldn't pull it off a third time. 

He had to admit he had seen it. But, of course, he had 

a story as to why he didn't remember the other times. 

So the whole thing was take the concept, 
cover it up, just stonewall it, and that is what happened 
throughout this litigation. 

Now, at this point, Prudential was kind of 
like the man whose throat had been cut but didn't know it 
because he hadn't tried to turn his head. We thought 

“that — were still working with us and so in January, 
1964, the presentation was made, the first application was 
made to the Devartment of Interior and Mr. Young worked 


on some satellites and Mr. Shippee came back and did the 


in June 1964, there were hearings before 


Now, at that point Mr. Shippee 
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writes to Mr. Anderson. lle says that it may be a good 
idea -- Mr. Coan told me anyway that Mr. Durand would 

like to talk to you about his testimony and that it might 
be a good thing for you to do so so won't you arrange to 


meet. 


Now, let me asx you, if in November ef 1 963, 


as Mr. Learned has testified, we had been told that 


Phillips was going to take an independent course, would 
there be any reason for Prudential in July 1964 to 
encourage Mr. Anderson to discuss Hr. Durand's testimony 
and insist in getting the oil import quota? Of course 
not. 

The point was that Prudential was being kept 
in the dark. It was all Mr. Coan saying don't worry, 
tr. Anderson saying don't worry, and the project was moving 
ahead and Prudential didn't know that it was no longer 
involve 

So after a rather unsatisfactory meeting 
with Mr. Learned, Mr. Willey went out to see Mr. Learned. 

Learned dcesn't remezser it. We got a memo of 
iilley which says that he presened it to him and it 
I won't take my time and your time by 

It gives a very brief history of the 


is available during your deliberations, 
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all of these things are if you want to see them. 
mentioning it because Mr. Willey says he took it out 
there and it is what he said he showed to Mr. Learned. 

But after some unsatisfactory meetings finally 
we went to see Mr. Johnstone. That was in early 1966. 
All this time Mr. Anderson had been trying to cover over 
“the differences between the parties. I don't mean 
trying to suppress them, trying to resolve them and Mr. 
Shippee finally went to see Mr. Johnstone and he came up 
with the idea if Phillips would finance a PVC, a polyvinyl 
chloride plant for six or eight million and buy it back, 
that would in effect give Prudential a six or eight million- 


dollar satellite and it would take care of their obligation | 


if they were goino to have no interest in the core project, 


and Phillips would have a satellite after a time. 
We went to see Mr. Johnstone and told him 
that. tir. Johnstone's memorandum talks about everything - 
“which he says he destroyed. Somebody didn't destroy it, 
we got it. He talked about doing a favor. But he 
testified under cross-examination, he said at 1655: 
"9 Didn't you report to your management 
that Prudential was of the view that Phillips had 
an obligation to Prudential? 


“A I interpreted from that he said that he 
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was implying an obligation." 

That was the point. Shippee at that time, 
without incidentally knowing what we know now about the 
copying and the direct use of our ideas and concepts as 
blatantly as actually had been done, or the profits that 


the core plant was going to eventually generate, he 


put a price of six or eight million for Prudential and 


thoucht that would be a fair way of resolving it. 

But the report came back to Mr. Johnstone that 
we don't have any obligation to Prudential, we are not 
recognizing any cbligation to Prudential. We are not 
going to do anything like that. If they want a 
satellite let them buy it themselves. 

So at that point Prudential had to decide what 
it would do. Although Mr. Anderson said that a little 
company shouldn't sue a big company, there was no way out 
and and, finally, Prudential brought a lawsuit. 

During this lawsuit Mr. Adams, Mr. Learned, 
Mr. Fischbeck, Mr. Waldby, all denied ever seeing 
Prudential's brochure until Mr. Waldby came in a couple of 
days aco. Just covered up everything they had done. 

Now, it is up to you as part of your job here 
in the event you find that Prudential is entitled to be 


awarded damages, to determine the amount. 
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We had some experts. We had originally said 
in our brochure if Prudential was to become involved in 
‘this project for managing, being involved, it would be 
27 per cent. And Phillips took that brochure, Phillips 
knew what it said. It was like a price tag, you didn't 
have to take it but if you took it, that was the price. 

We had our expert, two of them and they had 
their experts who said that the core plant was worth 
$10 million the day they opened the door, although it cost 
$70 million to censtruct. And that is the way I suppose 
Phillips grew to be a big oil company by making silly 
investments like that. 

But I am not sure that the experts were any 
more than rather guidance for you because we didn't know, 
all these experts did this as of 1968, projecting, we 
didn't know what the actual figures were. 

Mr. Rosenthal based them more or less on a 
‘three-year average, just chosen from the middle years that 
the core operated. — Because the experts really had to 

: that way, they didn't have the projections, didn't 
he actual final figures, for 1973 and 1974. That 
st all. they could do. 
Although Mr. Walker was able to confirm his 


projections to some extent from the figures up to 1972. 
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But we do have two hard facts in the record at this 


point. 

First, that Phillips purchased back a quarter 
interest in the plant, in the core facility from PRIDCO in 
1970, 1969-1970, for $18 million. 


(Continued on next page.) 
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“~ 
And we have Mr. Johnstone's testimony that 
‘projected through 1975, the projects of the Core were 


108,000,000 and that it was projected thatit would earn 


another 10 to 15 million per year until 1979, which makes 
a projection roughly through 1979 of 160,000,000. 


Now, that doesn't mean the core plant is going 


_ to be closed down as of 1979 or has to be. it is going to 


be there. It will.go on. It will go on @ number of years 
more. But that was the projection through 1979. | 
There has been some talk about the value of the | 
quota, and Mr. MacCrate had Mr. Brown review that there vee 
all these terrible things in the quota that no other quota | 
had, it wasn't transferrable, they had to meet certai: ébiae 
gations, they had to use the product in the core plant. ail 
I think we can judge that -- we don't really need experts ie 


tell us whether that quota was valuable because look at the 


hullabaloo from the other oil companies. That's all you 


need to know. They knew all that. They said, 


"We don't care whether they haveto use it in the 


core plant and taking on all these commitments. This is a 
license to steal and we are against it." 

and every oil company -- not every, but they are 
in the record here, and you can look at them -- I won't read 


you the list, but there was a list of names read to you by one 


% 
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ef the witnesses, all those oil ccmpanies came and said, 
"Don't give this—-quota to Phillips." . 

Was that because Phillips was undertaking such 
a burden? They were sorry for PHillips, I suppose. They 
didn't want them to undertake these terrible burdens that . 
they were going to have to undertake if they built the core 
plant. 


No, it wasn't that. The Oil companies Knew the 


value of this quota, even if there were some strings 
attached. And Mr. Brown, in fact, admitted it on cross, 
that the other oil companies were not very happy to see this. 
So there was value in the quota. 
Now, it's heen brought out that Phillips also 
invested the profits, had to invest the profits. There are 
two points on that. 
The firstis they invested a lot of the profits | ‘, 
and more ina fiber plant. But that is their investment 
decision. There was testimony that was read to you by 


Mr. Learned that indicated that it was quite doubtful that 


that was going to be profitable at least for a time. 


PRIDCO saw that it wasn't going to be profitable 
and deciined to participate. But Phillips wanted to go 
ahead and build a fibers plant. And it was kind of the price 


of admission for breaking into that field. 
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But their position now seems to be that, 


"Well, since we threw the money away, we are really in bad 


shape. You can't look at these profits. All these profits 


went down the drain, because we invested them all in this 


fiber plant that didn't work out." 


_Well, Prudential didn't have any input into 


that decision to build a fiber plant. If we had a 25 


percent interest to determine, I didn't know what we would 


10 ; have done, but we would have been consulted. But we were 
11 not consulted. They did that all themselves. They don't ! 
12 like partners. That's why they bought out PRIDCO. That's | 
13 what Mr. Moore said. | 
14 i And so the fact that Phillips, after earning | 
15 such profits from the Core, invested in a bad business ae 
16 doesn't mean that the slate has been wiped clean, and that 
17 there is really, even if you find that Prudential is | 
8. entitled to a share, there is nothing to share, because - | 
% ! 19 : we were not responsible for the loss of that money. | 
i i 
—.' 20 i Now, there is another point. Mr. Moore said 
} | 
21 \ that really the basic difference between him and Mr. Walker | 
| | 
22 in evaluating the plant, the core plant, was the obligation 
“ tc reinvest, contained in this agreement, Joint Exhibit 40, : 
: a ; bewteen Phillips and PRIDCO, and the Government of Puerto 
‘“ 


\ Rico. That was the main reason why he thought that the plani 
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was worthless when they opened the door than it cost to 
build. 

And there's also been some talk about Mr. Moore 
again. He said that the wuota was not exactly specualtive, 
he said, but the quota system was the basis of this project, 
and therefore, if you were back in 1968, you'd have to 
consider whether the quota system would really go ahead for 
ten years, the price of crude might. go up, OPEK, all. of 
these new things -- terrible. 

And so he said, "For that reason I was unable to 
find that this had any value." 

But there is a clause in the contract, J-70, 
between Phillips and the EDA and the Commonwealth of Puerto 
Rico, and after all the usual language about acts of God and 
strikes, quarrantines, lock-outs, it says, "Provided further 
that neither Phillips nor the Core shall be held to be 
in breach or non-compliance under this agreement if the 


controls on imports into the United States and Puerto Rico 


established by Presidential proclamation 3279 as amended 
are abolished, or if the allocation granted to Phillips to 


import into Puerto Rico 50,000 barrels a day is terminated." 


of crude oil, unfinished oils or finished petroleum products 


In other words, they had their own built-in 


protection. The quota system ended effectively, with the 
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price going up in 1973, that was the testimony -- 1973 the 
Core made more money than it ever had before. 1974 it was 
just about as good. 

So the fact that the core plant was originally 
based on the quota system, doesn't mean it is not profitable, 
ane tx addition, Phillips is relieved of a lot of these 
strings. 


So what you really have now is a plant which is 


basic fact for you to consider. 
And the further fact that Prudential entered 


this, they said they wanted 27-1/2 percent of any project, 


projected to earn $160,000,000 through 1979. That is the 
| 


and moreover, that Prudential will only receive what you give 
it. It's not going to have the plant. Phillips is still 
going to have the plant. It is only going to receive a 
money judgment, if it receives anything from you. 

It is not going to have any part of the continu- 
ing participation or continuing operation of that plant. 
This is dt for Prudential. This trial is.all, it's get. 

Now, I want to close on a note which I think is 
typical of the arrogance that has been shown by Phillips 
throughout this entire lawsuit. They called an expert. Mr. 


Widmann, and he said, I forget about the figure, finders, 


$7u,000. And he said, “It is in the nature of a tip," 
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as though Prudential-were a croupier or a dealer ata 
gambling place and Phillips had just won a pile of chips, 
so they give them a tip. 

Well, we don't want a tip. We want our share, 
our share of that project, which our concepts helped to 
develop, and we want you to give it to us. 

Thank you. 

THE COURT: Members of the jury, there's been a 
little bit of talk by both of the lawyers about the length 
orf time taken. 

I will assure you that the Court controls the 
amount of tins anid I do not believe that anyone took an 
unreasonable amount of time and had I thought so, I would 
have stopped them. 

Now, the next state in the trial is for me to give 
you my instructions as to the law and as to the procedures 
you will follow in deciding this case, in reaching your 
verdict and making your final judgment as to the facts. 


You remember at the very beginning I told you 


that decidinc facts is your job and a matter in which your 


judgments and your conclusions are supreme. 
Now, my instructions do not take quite as long 
as the attorney's summation arguments, but almost as long. 


And for that reason, I am going to break for the day, and 
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resume on Monday morning -- we'll check the time for you in 


—a minute. 


i 


At about noontime, the alternates, if you are 
not actually used, will be excused, because the actual 
verdict will be given only by a jury of six.. So that if 
the alternates are not needed, they will be excused at or 
before noontime. 

And then, at that time, you will go forward and 
deliberate and reach a verdict in this case. | 

Now, I want to caution you and ask you again: 

I believe that the matters I will take up with | 
you in my instructions are very important to assist you in | 
doing justice in this case, so please, until you hear me, 
and until I give my speech, please keep an open mind. Please 
do not decide this case or jump to any conclusions or become 
firm in any opinion as to ‘ay matter. Keep an open mind. 

Do not discuss the case, and I will resume with 
you on Monday morning. 

I'm sorry to say the calendar has been sent 
upstairs to prepare the law journal entries for Monday and 
that's what it is not here. 

(Pause.) ‘. 

THE COURT: ror you jurors? 


THE JURY: It doesn't matter. 


SOUTHERN DI.7RICT COURT REPORTERS. US. COURTHOUSE 


®, 
wm 


aN 


2197 
jklt 8 


THE COURT: Let's make it 10:30 then, Monéay 
mornisig, and may you all have a pleasant weekend. 


(Jury left the courtroom.) 


THE COURT: May I ask counsel or at least lead 


6 counsel to be here a little bit earlier on Monday so that 
7 | I can review with you the format of the interrogatories | 
% 8 | for the jury, because we don't have our work completed on | NS 
9 that. I'd like to be able to show that to you and get your | re 
10 comments or additions before we charge the jury. a 
il | MR. MacCRATE: I believe in addition, your " 
12 | Honor, that in the light of Mr. Farrell's summation, that 
\! r 
13 I will have aédition instructicns to request of your Honor. | 
: 14 THE COURT: Without committing you to what they 
oe 15 would be, could you give me a general sugges .on of the 
16 area which you intend to request? "e 
7 | MR. MacCRATE: I think that some of the sacle 
. 
18 | f language of "vultures," of "“stone-walling,"” of » 
19 | “cover-up” went far beyond the bounds of proper summation. * 
20 I think that talking about a quota as a license 
21 | to steal, a quota that is issued by the government of the 
“ | United States, this kind of rhetoric, has no place ina 
i 
; a | court of justice, I respectfully submit. 
“| THE COURT: Well, if the totality of it is as 
5 you seem to feel, you really ought to take objection at the | _ 
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i But I think that the charge as I presently have 
' | 


| it in mind, will focus the jury's attention on the ultimate 
| merits and will move any of these suggestions from their mind, 
é | but you are free to submit any additional requests. Get 
* | them in as early as you can. | 
Ae , MR. MacCRATE: In addition to that, your Honor a 
; I believe that the extensive discussion of what is the 
10 |! 
‘ profitability, the discussion of years after, the only year 
si 
: for which any proof has bean submitted and claimed as the 
‘ : time for fixing damages does create a very substantial | 
" j problem of confusion in the jurors' minds as to when they | 
s | should view these concepts “ex evaluation, and it is my 
} recommendation that there is no current provision in the 
RS? id 
"g : proposed instructions on this point. 
: THE COURT: All right. I will adhere to my 
18 
| prior direction. Bring them in as early as you can. 
19 | 
” MR. MacCRATE: Yes, your HOnor. 
’ ‘ THE COURT: Give them to your adversary. I will 
se 
. = 1 have to look at them. 
fi, “ All right, thank you, gentlemen. May you all have 
“ | a pleasant weekend. , 
a (Adjourned to Monday, January 26, 1976, at 


10:30 a.m.) 
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Brieant! | PRUDENTIAL OIL CORPORATION 
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2 vs. 67 Civ. 3748 


3 | PHILLIPS PETROLEU! COMPANY 


January 26, 1976 
LO:20 acm. 


(In open court - jury not present.) 


THE COURT: Good morning, gentlemen. 
The clerk has delivered to each of you a few 
minutes ago a proposed special interrogatories for the jury | 


which the Court has prepared, taking what I consider to be 


the worst features of each submission that I have received 
from counsel. 
If there are any grievances with this form, I'd 


like to hear them now. 


MR. MacCRATE: Might we have just two or three 
minutes, your Honor? We were reviewing them. 

THE COURT: Is there anything else you have? 
said you were going to bring in something, Mr. MacCrate. 

MR. MACCRATE: I have submitted them through 
your clerk, your Honor. 


THE COURT: That's al3 that you have, 30b, c 


MR. MacCRATE: Yes, your Honor. 


THE COURT: Do you have anything additional? 
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MR. FARRELL: 


No, your Honor. 


THE COURT: As soon as you're ready to be heard | 
on these interrogatories -- are you ready to be heard, Mr. 
Farrell? 
| MR. FARRELL: I have no objection to them. 

THE COURT: All right. Please notify the clerk 


as soon as you have finished studying them, Mr. MacCrate. 


MR. MacCRATE: Thank you. 


(Pause. ) 
ll THE COURT: All right, Mr. MacCrate, you may be 
: 12 | heard with respect to the proposed special interrogatories 
13 | MR. MacCRATE: With respect to the proposed 
14 | special interrogatory 1 and 2, I have no comme) 
Hs) | I understand that those relate to jommenee: 


16 tion. 

17 | With respect to 3, I would suggest the addition | 
| 

18 | of the words “if any," after the word “concept” on the dient! 

19 line. 

20 THE COURT: Well, I suppose that wouldn't do any 

21 | harm. I suppose it is implicit that if there is no concept, 

oe there is nothing to be disclosed. But I have no objection 

23 to putting that in. 

2A You know, there is no paper a lawyer can write 

3 


that some other lawyer’can't look at and emit a howl of rage 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 


Fd 


2201 
MR. MacCRATE: I fully understand, but I'm not | 


howling, your Honor. I'm trying to be -- 


THE COURT: I am accepting your suggestion. Whait 


MR. MacCRATE: On the second line, there seems 


to be introduced a new notion. 


THE COURT: Second of question 3? 


MR. MacCRATE: Of question 3, with the words "Or, 


services." I respectfully submit that the presentation has 


been directed to concepts and ideas. The addition of 
"or services," broadens what has been placed before the 


jury. 


‘HE COURT: I would think that in theory 
been reasonsed by me in most of my work that I have done her 
I think in some of the requests to charge, 


particularly as to the inplied contract in fact, we defined 


| 
{ 
a-sembling the ideas is a service. That is the way aia 
| 


| 
| 
such a matter as including services. I suppose if you | 
assemble a Lunch of material into a brochure, that is a 
service. 

MR. MacCRATE: To the extent that the concept 
has been incorporated into something, I would recognize 


that there would be a-service element that preceded it, but 


to have services stand alone in the disjunctive in this 
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fashion I suggest is -- 

THE COURT: Do you oe it would be better if 
it said, “Ideas and/or services"? 

MR. MacCRATE: Contribution of ideas or any 
services relating to their development. 

THE COURT: What do you say about this, Mr. 
Farrell? | 

MR. FARRELL: Your Honor, I have no objection to| 
the question as it stands, and I think you were correct when| 
you said that the assemblage of this is in fact a service. 

THE COURT: How is it you want to word it again,| 
Mr. MacCrate? 

MR. MacCRATE: If the service concept is in, I 
would suggest "ideas or the services in developing"-- 

THE COURT: I would simply say, "make a 
contribution as a result of a contract implied in fact," if 
that is satisfactory tz both of you. That might obviate 
any difficulty. 


MR. FARRELL: That would be satisfactory with 


me, your Honor. 

MR. MacCRATE: That I think is even more 
sweeping, your Honor, unless the contribution is related | 
to a contribution of ideas or services relating to the 


development of those ideas. 
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THE COURT: Ali right. 
What else is there? 
MR. MacCRATE: With respect to proposed interroga- 
tory 4, which I understand to be the quasi-contract interrogr 
atory, while the legally protected notion is not as broad, 
I think there are some aspects of the legally protected idea 
that are also present in a quasi-contract that the notion, 
not of novelty but of originality is present, and also that | 


the idea be in a concrete form, and therefore, as your Honor 


proposes, just to charge or interrogate as to 4 plus:5, 
without some reference back to the legally protected notion, 


I believe would be error. 


THE COURT: Whatwords do you want to insert in 


4? I don't want to waste the time of the jury. I would 


say that I don't believe t% support a quasi-contractual 


action that it has to be necessarily original. Someone ae 


go pick the brains of Coan and Chapman and spend a couple of 
weeks in the library and develop some material which might 
be the object of a quasi-contractual claim. 

Of course, the value of it would probably be 
trivial, but I think a valid claim could be made under an 
assumed state of facts. But I doen't think we need to go 
into that now. 


Give me your requests as to question 4 and I wil 
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attempt ta rewrite it so there will be no claim of error on 


anyone's part. 


MR. MacCRATE: "Did Phillips obtain a benefit 


from a contribution of ideas developed in a concrete and 
specific form, or from the services, or from any services of 
Prudential Connecticut rendered in developing such ideas, 
as a result of a breach of confidence, such that Phillips 


has been unjustly enriched?" 


MR. FARRELL: Your Honor, I would object to 


THE COURT: I ‘vould be willing to exr::d the use | 


of the word "services" in question 4 to the same extent sake 


I have done in question 3. I don't believe that I'm required 


to expand these interrogatories to encompass every single 


element or aspect of the jury instructions. 


In presenting it to them I will tell them that 


they have to bear all the instructions in mind. But I will 


modify the word "services" in question 4, the same as I have 


in question 3 in accordance with your last recommendation. 


All right, anything clse? 


MR. MacCRATE: Your Honor, I would also except 
to the phrase “or under the circimstancas” which I submit 
is open ended; that what is alleged is a breach of confi- 


dence. 
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THE COURT: Well, you see, on this particular 


quasi-contractual theory I suppose even a conversion would Fie 


be adequate to support the claim. 
I will modify that to read "under such 


circumstances," and leave the "or" in. I don't want to 


suggest to them "other" because I agree that is rather : 
sweeping. | 
But I think all of these matters are adequately 


covered in the charge. 


The purpose of the int2rrogatories primarily is Ra 


to protect everyone's interests, including the Court, so 


we will know how the jury got there. Ifyou all wanted to 


= 


take a general verdict, ¥ would probably permit it, but 
I gather you don't. 
MR. MacCRATE: No, your Honor, we do want these 


special interrogatories. 


In 5, I have the same objection to the phrase on| 
the second line, “or any other contribution." | 

THE COURT: Suppose i modify that to say | 
"contribution of ideas or services relating to the ue z 
of those ideas." | 

MR. MacCRATE: Yes, your Honor, that would 


accommodate it. BN 


In addition, your Honor, we did submit 
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supplemental proposed instructions, supplementing 30b, to 


a 3 include the date as of -- & 


$2 
ape 


THE COURT: I don't know where you get that day, 


3 5 1 and I think the date is an issue of fact for this jury to | 
ns 6 determine. | 
z 7 MR. MacCRATE: The date, your Honor, is the date! 
ae 8 || of the import allocation by the Secretary of the Interior, 
9 | and that is stipulated. | 
10 THE COURT: What do you say about that? 
11 | MR. FARRELL: I would object to that, your Honor}. 
12 THE COURT: What do you say is the correct date?! 
13 | MR. FARRELL: The correct date for the value of | 
| 
14 the concepts? 
15 TH= COURT: Yes. 


MR. FARRELL: As of the date that the experts | 


16 

7 testified, as of 1968. 

18 THE COURT: You see, I could fashion a theory to 
19 


MR. FARRELL: That's true too, your Honor. 


ME. MacCRATE: I believe, your Honor, it is 


the question of the misapprepriation against the unjust 


enrichment. This relates to unjust enrichment. 


THE COURT: The tort was committed the date tha 


they took it, isn't that so? 


support an August 7, 1963 date here. 
| And the date that they took i 
| 
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coulda reasonably be fixed by the date on which Mr. Conn 

handed the papers to Mr. Waldby, the brochure rather, and said 
to him, “Let's treat this as confidential. Brother Chapman 


just gave it to me." 


If you remember that testimony. 

MR. MacCRATE: I do, indeed, your Honor. 

THE COURT: And that a jury could infer from 
that that at that particular point in time, responsible 

people in Phillips had taken possession of this concept in 

the form of this brochure and intended to use it. 

MR. MacCRATE: I think with respect to the 
implied contract, that is the appropriate time, some time i 
1963. It might be earlier when Mr. Shippee disclosed the 


material. 


THE COURT: Well, they hadn't done anything, 
even arguably, to show an intention to use it vwntil that 
particular day or rather they hadn't done anything to show. 
an intention to use it in contravention of Prudential's 
rights. 


MR. MacCRATE: But it was the date it was made 


THE COURT: I know that, but there was no breac 
of the confidence until the conversation between Conn and 


Waldby. I dor‘t see any basis earlier than that for any 
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breach. 


I steal your shotgun but the hunting season 
doesn't open until July. That's what happened here, if you 
want to analogize it. 

MR. MacCRATE: But if I~- 

THE COURT: The date of taking is the date of 
the tort. 


MR. MacCRATE: But the date that the information 


is disclosed to the defendant is the date from which the | 
| 


defendant has the use of the material. 

THE COURT: But he didn't do anything, looking 
| 
at it most favorably to the plaintiff, he didn't do anything 


wrong with it, defendant didn't, until that moment where the 


conversation between Conn and Waldby occurred. 

MR. MacCRATE: Certainly from the date that it 
was placed in the defendant's possession it was subject to 
the control of the defendant from that time forward. 

THE COURT: Until he yields to temptation 
there is no tort. 

I propose to leave the date to the jury as an 
issue of fact. If you want the date included in the 
interrogatories, that is something you might consider. But 


I think that the misappropriation, if I had to decide it, 


I'd say the misappropriation occurred on August 7, 1963. 
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MR. MacCRATE: Your Honor, I think we are 


perhaps eliding the concepts. We are not talking about -- 


I was not seeking to speak of the tort, misappropriation, 
I was speaking about the unjust enrichment, and from that 
point of view, establishing the time at which, and the 


circumstances at which, any unjust enrichment is to be 


measured I think is appropriate -- 

THE COURT: Unjust enrichment I view only as 
a measure of damages. The basis for the recovery occurs 
when someone acts, and the act they do is that they take 
advantage or possession of somebody else's property, under 
circumstances under which the law requires restitution or 


imposes liability for damages. 


MR. MacCRATE: And these supplemental suggestions, 
your Honor, are directed solely to the question of 


damages. 


THE COURT: If you want an interrogatory fixing 
the date, I would consider an application for such an 
additional interrogatory. I really believe the date is a 
fact issue for the jury, and my instructions leave that issue 
with them. But I must say, if I. had to decide it myself, 
I would think that, if you believe the testimony as tendered, f 
that the date has to be the date of the initial wrongdoing, 


which is probably August 7, 1963. 
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2 The fact that it took them a while to realize 
3 anything from it is a different question. 

¥ 4 MR. MacCRATE: And your Honor's ruling is that 

: 5 | that would be applicable both with respect to misappropria- 
6 tion and with respect to unjust enrichment? 
a THE COURT: That is only my opinion. The ruling 
| 


I have made ig to submit the date to the jury for their 


that, we would request that you give them a charge on the 


9 consideration. If you want to smoke out wiat date they use, 
10 then you can propose an additional interrogatory to cover 
11 | that issue, and you may suggest to me what you consider to 
12 |i be the proper date, and I will take the same suggestion 
13 from Mr. Farrell and leave it up to them. Later on, if you 

14 | can support a conclusion that it is wrong, you will have 
15 | whatever remedies are available to you. 
16 i MR. MacCRATE: We will draft such an additional 
17 | special interrogatory, your Honor. 

| 
18 | THE COURT: All right. Somebody will have to 

do it, because I'm starting right now. 

20 MR. MARKS: On that point, your Honor, you denie 
21 our ..tuest number 10 which was a request for the date of 
a breach, and I thought that matter had already been dater- 
23 | mined. But in the event that your Honor wants to reopen 

| 

| 


date of breach. 
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THE COURT: What do you say is the date of 


MR. MARKS: August 7, 1963. 

Request number 10. 

I thought we had already resolved this matter. 

THE COURT: I regard it as a fact issue, but 
I chink if they believed the testimony, it would have to be 
August 7, 1963. I think it's best to leave it with the 
jury. I want to tell you, while we're here, that cur 
alternate number one, Mr. Agostino, has called in ili. 
Fortunately our regular duty are all present. 

Yes, Mr. MacCrate? 

MR. MacCRATE: With respect to 30c and d, we 
would request instructions in regard, in calculating the 
value, that the jury may not take into account the value, 
if any, of conrepts developed by others than Messrs. 


Shippee, Willey and Young. 
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THE COURT: I have already agreed to charge 


that and I will so charge. 

MR. MacCRATE: With respect to 30-D, it is the 
value of the concepts which the jury is to determine and 
not the value of Phillips Puerto Rican facility or of the 
profits. 

THE COURT: I think I already covered that 
adequately in my prior conference with counsel. 

MR. MacCRATE: Finally there are several house- 
keeping details with respect to exhibts that we wish to 
make. 

THE COURT: All vicht. I thought you were 
going to work something out with the clerk but I will hear 
them. 

MR. FARRELL: There are three exhibits which 
were receivzd in evidence and the clerk has not marked them 
as received. Those are P-95 received on page 254; 

P-211 which was received on page 288; and P=-214-F which 
was received on page 869. 

Also, your Hemet. we have two exhibits, P-214-E, 
one of which should be G and the one that should be G is 
the page of 214 entitled “Officers and Directors Puerto 
Rico 0i1." 


THE COURT: Hand it up to the clerk and he will 
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physically correct it. 

Does that take care of your problem with 
respect to exhibits, Mr. Farrell? 


MR. FARRELL: Yes. 


THE COURT: Mr. MacCrate, what do you have about 


exhibits? 


MR. MacCRATE: We would ask that D-216 be 
marked in evidence which relates to a matter as to which 
there was testimony about which I am confident -- 


MR. FARRELL: No objection. 


THE COURT: Received in evidence. 


MR. MacCRATE: And Interrogatory 27 which was 


read and referred to a document that we find was inadvertently 


not marked in evidence. 


THE COURT: Is it attached to the original 


| 

| 

| 

| 

interrogatories that are on file with the Court? | 
} 


MR. RIGNEY: I believe it is. 

THE COURT: Mr. MacCrate, if you want to mark it 
you may but anything in the docket is part of the record. 

MR, MaGCRATE: We for the purposes of clarity 
would request that the interrogatory be 393 and the | 
exhibit which reference is made be marked 241 in evidence. 

MR. RIGNEY: And 342. : 


MR. MacCRATE: I suid -- 
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MR. FARRELL: 342 was objected to and excluded. 
3 THE COURT: Hand it to the clerk, please. 
e 4 MR. FARRELL: That was the page which your 
| 5 | Honor asked Mr. MacCrate to take off before he would 
6 acccept what is now being offered as 341. That was the 
7 | bill, your Honor, that was attached to that cover page in > 
g | the bepehurey mebabar -2h5% 
7 | THE COURT: The only reason for taking it off | 
10 | was that it was not properly part of the document when | i 
11 originally brought into existence. 
12 MR. FARRELL: Precisely. 
13 | THE COURT: D-342 is received or is there some- 
i 
14 thing else already in evidence? 
15 | MR. MacCRATE: ‘It was found, your Honor, in the 
16 | Prudential files with 341. | 
7 THE COURT: If I have ruled on it I will not | é 
18 change my ruling. 
é 19 MR. MacCRATE: I think that the record is 
20 clear however that that is what they had printed under 
21 that bill. There is oral testimony to that effect. 
= I would ask that D-343 and 341 be received in 
3 evidence. : 
2 MR. FARRELL: I thought 341 was already received. 
25 THE COURT: If it is not it will be. 
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MR. FARRELL: I have no objection to the 
interrogatory. 

MR. RIGNEY: If I may, one final matter. 

On Thursday I introduced three interrogatories 


6 


which you asked to be designated with new numbers. They 


“would be D-344, 345 and 346. 


THE COURT: Yes, received in evidence so that 
if the jury calls for them they will not have the problem 
of redacting them. 

MR. RIGNEY: We have gone over Court Exhibit 2 
which was the stipulated facts to include all of the joint 
exhibit numbers which have been used at this trial and I 
would propose that this be included with the appropriate 
set of documents so that the jury could have a ready 
reference to the cocuments. 

THE COURT: I think I marked in pencil on the 
original exhibit but it may be included and substituted for 
Court Exhibit 2. 

All of you put your exhibits together so that 
if there is any question of submitting it to the jury there 
will be no question of what goes into the jury room. 

I don't mean in one pile but make two separate 
piles of those admitted in evidence and sponsored by your- 


selves. 
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MR. MacCRATE: One final matter, your Honor, 


In view of the fixing on a date of August 7, 


THE COURT: I didn't fix on a date. All I 
gave was my opinion. I was going to leave it to the jury 
to fix the date. 

MR. MacCRATE: I understood that it is sow 
plaintiff's position that that is the date of the wrongdoing 
and that has not heretofore been the position of the plain- 
tiff as I understand it and I would ask leave to interpose 
the defense of the statute of limitations based on a 
Claimed wrongdoing as of that date. 

I believe it would be barred by the four-year 
statute of limitations since this action was not commenced 
until September 27, 1967. 

MR. FARRELL: I object to that. That would be 
an affirmative defense and, besides, it is a cuestion for 
the jury. The wrongdoing continued on as long as they 
used that brochure. That was the first hostile act, not 
the last. It was concealed throughout the entire time. 

THE COURT: There would be a six-year statute 
on some of these claims. The New York statute of 
limitations? 


MR. MacCRATE: It would clearly have to be a 
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diversity action. 

THE COURT: New York statute of limitations 
on contract implied in fact? 

MR. MacCRATE: With respect to a tort claim, 
your Honor, I believe it would be four years. 

THE COURT: Well, I suppose it would be four 
years from when they discovered the tort. 

MR. MacCRATE: In the case of an intentional 
I believe the period is shorter than that. 

THE COURT: Let us try and clarify it for the 
record. 

Are you electing the August 7, 1963 date? 

MR. FARRELL: No, I am not. I am saying -- 

THE COURT: I think you ought to elect the date 


although I expect to leave the date for the jury. 


MR. FARRELL: Well, your Honor, my problem is 


It is clear to me that August 7th date that you 
mentioned was the first time that Phillips had actually done 
something in contemplation of appropriating our idea. 
However, it continued over a period of many years. 

So I would elect that date by saying that is the 
earliest date from which the tort could be determined but 


certainly not the latest date because there were continued 
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revisions of the draft and indeed copies were not made 
until January of 1964 and other things after that. 

THE COURT: Another difficulty with the unjst 
enrichment claim, you don't have any damages until the 
defendant is unjustly enriched. I suppose they were not 
unjustly enriched until they began pumping petrochémicals 
through the refinery. 

MR. MacCRATE: The position taken by the 
plaintiff has been that the unjust enrichment is getting 
a quota, your Honor. 

THE COURT: A quota bein non-transferable it 
had no value, did it? 

MR. MacCRATE: That is our submission, it had 
no value. 

THE CCURT: It became unjustly enriched the 
first time they made a sale from the core refinery and I 
believe that was in 1968, was it? 

MR. MacCRATE: It went on stream in 1968 after 
preliminary tests in late 1967 but I would submit, your 
Honor, that what the whole thrust of plaintiff's position 


has been is the getting of the oil import allocation. 


THE COURT: You are not unjustly enriched until 


you make some money from it and since it was a non- 


transferable quota it was of no value until the refinery 
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MR. MacCRATE: But restricted stock is not 
transferable and yet it has value, your Honor. 

THE COURT: I don't know of any restiicted stock 
that is totally non-transferable. I will leave that for 
the jury and see if we get a verdict. If you want to 
submit a question to go at the end of the interrogatories 
write it out and I will attempt to deal with it. 

MR. MacCRATE: Thank you, your fonor. 

THE COURT: Bring in the jury. 


(Jury present. 
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- THE COURT: Good morning, members of the | 
3 jury. 
* | We have now reached that point in the trial 

r 5 | where you are about to enter upon your final function as | 

6 jurors which is, as you know and you all appreciate, one of | 
7 | the more important duties of citizenship in this country. | 

8 I know that each of you has given very careful | 

‘- 9 consideration and attention to the evidence in this case | 
10 during the time we have been together here. I am sure you 

" ll will approach your final deliberations in that same fine 
2 spirit which you have so far displayed and that you will 
4 act in fairness and impartiality and reach a just verdict. 
" As I mentioned to you at the beginning of the 
15 trial, in our court system the function of the judge in the 
6 case and the function of the jury are separate. You are 
u not lawyers. It is my duty as judge to instruct you as o 
8 to what the law and it is your duty to accept the law as 
19 statec to you and then to determine the facts from the 
20 evidence, whether the plaintiff has sustained its burden Po 
21 of proof as to the claim made here. 
* Just as I am the exclusive judge of the law, so 
3 you the members of the jury are the exclusive judges of the 

a facts. You and vou alone determine the weight, the effect 
v3) 


and the value of the evidence, and the credibility or truth- 
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fulness of the witnesses. On that basis you will resolve 
the issues in this case. 

This case should be considered and decided by 
you as a dispute or action arising between persons of 
equal standing in the community, equal worth, holding the 
same or similar stations in life. 

The corporation is entitled to the same fair 
trial at your hands as a private individual would receive 
and treat these two corporations the same as if they were 
persons. All persons, including corporations, are equals 
before the law. They are to be dealt with equally in 
a court of justice. 

A corporation is an artificial person which 
acts and does business only through its agents, officers, 
directors and employees. It is to be treated by you 
as a single entity. Communication to or knowledge of any 
fact by the agent, employee, officer or director of a cor- 
poration will be considered by the jury as knowledge or 
communication to the corporation, if such ‘iniadien or com- 
munication was received by the agent, employee, officer or 
director in the course of his employment or within the scope 
of his duties. 

It is not necessary that there be a formal 


contract to create such an agency relationship, and it is 
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sufficient to form an agency relationship if a party 


consents to have another act in its behalf. 


In the course of your deliberations you may have 
to consider whether Mr. Anderson or others were agents of 
Phillips. In the course of these instructions, if I make | 
any reference to any evidence which does not agree with 
your recollection, you are to disregard that because it is 
your recollection of the evidence that governs and not any- 
thing said by me or by the lawyers in their opening state- 
ments or in their summations or during a trial or in the 
form of a question which controls. 


(Continued on next page.) 


MMITTIERN DISTRICT COURT REPORTERS, US. COURTHOUNL 


2223 


The attorneys have the right and duty to press 
the legal theories they hold. They are simply performing 


their duty here during this trial. 


Any evidence as to which an objection was 
sustained by the Court and any answer ordered stricken out 
by the Court, must be disregarded in its entirety. Put out 
ofyour mind any exchanges which may have occurred during t 
trial between the attorneys or between any attorney and the 
Court because I don't favor one side or the other or 
criticize anybody, and I don't wish:to indicate to you that 
I have any opinion as to the truthfulness of any witness or 
as to the merits of the case. That is your function. 


It is yours alone, and I leave it entirely to you. 


So do not assume from anything that I may say 
i 


that I hold any opinion as to any matter concerning the iss 
before you. And please don't reach any opinion that I may 
have any attitude or that I may tend to favor any particula 
result in this case, because I do not. 

This is not a contest between the lawyers. It 
is a case between the parties. It is to be decided by you 
according to the merits and according to where the truth 
and justice lie. 


I ask you to concentrate on the merits of the 
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controversy and to put all other things aside. Use your 
common sense and be bt, 

One word more I'd like to say about this aspect 
of the trial: 

In the course of doing their duty many attorneys 
do engage in strong language or perhaps inject their 
personal opinion inadvertently into a case and I have to 
admit that many of us enjoy listening to that kind of 
discussion. But as I just mentioned, this is not a contest 


between the attorneys and you should put out of your mind 


consider that they relate directly to the issues which are 


| 
| 
any words or suggestions made in argument, unlees you | 
| 
before you for decision. | 

| 


Particularly, one of the attorneys referred to 
the obtaining of an oil import quota from the bureaucrats 
in Washington as being similar to having a "license to 

Well, whether you regard that as true or not, it 
has nothing to do with this lawsuit, and the only purpose of 
that statement was to suggest to you that having an oil impo 
quota, even one with restrictions,,is something that has 
value. If it was a license to steal, the licensing was being 
done by the federal government and not by Phillips or 


Prudential. And if you think there is anything wrong about 
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2 it, you have to blame the politicians and the people who 
3 elected them, you and me, and not the parties to this 
| 4 lawsuit, Prudential or Phillips. 

5 Some other strong language was used, too. I 

6 remember the word “vultures.” Well, the purpose of this oe 

7 | is to do justice between the parties, and not to punish 

8 anybody. So even if you think that somebody was a vulture, 

9 and I don't suggest that he was, that that type of argument 

10 has no significance in this lawsuit. So while you might 

ll all enjoy hearing it, I do instruct you that you must put 

12 || it out of your mind when you come to get down to the brass | 

13 | tacks of this case. 

14 In talking with you I will refer to the issue of) 

15 damages, and you are not to consider any instruction that ; 

16 may give you with respect to damages as indicating that the | 

: 17 plaintiff should recover damages or indicating in what 
18 | amount plaintiff should recover damages. 
This is a civil case and in a civil case the | 

| plaintiff has the burden of proof to establish all of the 

21 | elements of its case to your satisfaction by a preponderance 

22 of the credible evidence. 

2 A preponderance of the credible evidence in 

4 the case means such evidence as when considered and compared 

5 | with what is opposed to it has more convincing force and 
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produces in your mind the belief of what is sought to be 
proved is more likely than not true. 

It is often said that the evidence is to be 
weighed on scales, and if you find the evidence on any issu 
of fact weighs equally in favor of the plaintiff and the 
defendant, that is, that the scales are evenly balanced, 
then the plaintiff would have failed in its burden of 
proving the case as to that item by a fair preponderance of 
the evidence, and it cannot recover. 

However, if the scales tip, however slightly, 
in the favor of the plaintiff, that would constitute a 
preponderance of the credible evidence, and it would 
satisfied the legal burden of proof imposed upon it. 

A preponderance of the credible evidence does 
not mean the greater number of witnesses or the greater 
length of time taken or the greater number of documents 
introduced by either side. It refers to the quality of the 
evidence, as you regard it, the weight, the significance, 
and the effect that the evidence has on your mind. 

Some of you may have served on criminal trials 
as jurors or you may have watched the television and perhap 
you have heard the expression, “proof beyond a reasonable 
dobut." Members of the jury, that is the level of evidence 


which society requires in order tn obtain a criminal 


SOUTHERN DISTRICT COURT REPORTERS, US. COUT, Totts) 


SH a et ™ Y oe bee et 


skit $ 

conviction, and that rule does not apply to civil cases. 
Here, in a civil case, the test as to whether a 

party has discharged the burden of proof is based upon a 


preponderance of the credible evidence. 


Now, for your guidance in considering the 


evidence you have heard, I must tell you there are two 
classes of evidence recognized and admitted in courts of 
justice. One is called direct evidence, and the other is 
called circumstantial evidence. 


Direct evidence tends to show the fact in issue 


without any need for any other amplification; although of | 
| 


course there is always the question as to whether it is to 


be believed. 


Circumstantial evidence is evidence that tends 
to show facts from which the fact in issue may reasonably be 
inferred. It is evidence which tends to prove the fact in 
issue by proof of other facts which have a legitimate tendency 
to lead the mind to infer or conclude that the facts sought 
to be established are true. 

There is a traditional illustration. Let's 
assume we are sitting in one of the courtrooms in the upper 
part of this building, far above the street, and sometimes 
it is difficult when you look outside the window to tell 


whether it is raining outside or not. However, if you look 
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out the window and you see that (‘ ‘ n the street the 
people are walking along with thei: snbrellas, you would 
usually come to the conclusion that i: must be raining. 
You have had direct evidence; the evidence of your own eyes’ 
which tell you that the umbrellas are up,and that fact 
constitutes circumstantial evidence from which you are 
entitled to conclude that it must be raining. 
In other words, circumstantial evidence consists 
of facts proved from which the jury may infer by a process 


of reasoning other facts which are in issue. 


And circumstantial evidence, if believed, is of 


3} 9 


no less value than direct evidence. 


accept, you must make your own evaluation of the testimony 
given by each of the witnesses and determine what you believ 
to be the truth and the degree of weight you choose to give 
to that testimony. 

The testimony of any witness may fail to conform 


to the facts as they occurred, because the witness is 


Now, in determining what evidence you will 
| 


not accurately see or hear what he testified about or becaus 
his memory, his recollection of the event is faulty, or per- 
haps because he hasn't expressed himself clearly in giving 


his testimony. 
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There is no magic formvla by which you can 
evaluate testimony. Each of you bring to this courtroom 
today all of the experience and background of your lives. 

In your every day affairs each of y ou determines for himsel 
the reliability of statements made to you by other people. 
The same tests you use in your every day dealings are the 
tests that you apply in your jury deliberations. 

You may, of course, consider the interest or 
lack of interest of any witness in the outcome of this case. 
A witness who is interested in the outcome of a case is not 
necessarily unworthy of belief. The interest of a witness, 


however, is a factor or a possible motive which you may 


consider in determining the weight and credibility to be 


given to his testimony. 

In doing this, you may also consider whether the 
testimony of a witness is corroborated or borne out by the 
testimony of others or by documents, exhibits that are in 
evidence. 

You may also consider the bais or favor of a 
witness, if there be any, and Observe the manner in which 
the witness gives his testimony on the stand, the appearance 
and conduct of the witness in giving his testimony. 

You may consider the opportunity the witness had 


to observe the facts soncerning which he testifies and the 
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probability or improbabiiity of the testimony in the light 
of all other events in the case. 


You may also consider whether a witness had any 


motive to lie. These are all items to be taken into your 


consideration in determining the truthfulness and weight, if 


any, that you will assign to a witness' testimony. 

If such considerations make it appear that 
there is a discrepancy in the evidence, you will have to 
“consider whether this can be reconciled by fitting together 
the conflicting evidence, and if that is not possible, then 


you will have to determine which of the two conflicting 


+ 


versions you will accept. 
Now, a witness may be interested in the outcome 


of this case by reason of his ownership, interest in or 


employment by a corporation which is a party to this suit. 


sider the fact that a witness has a continuing agreement 


with either corporation to provide services and receive a 


In addition to stock ownership or employment, you may con- 
| 
| 


fee as indicating that he has some interest. 
There has been some evidence that certain witnesses, 


notably Mr. Willey and Mr. Young, and possibly others, have 


an agreement whereby they will receive a portion of whatever 
recovery Prudential would receive if it prevails in this 


case. This evidence, if believed, would indicate that they 
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each have an interest in the outcome of this litigation. 
But before leaving this subject, I wish to emphasize that 
merely because a witness has an interest in t:he outcome of 
this litigation does not render him unworthy of your belief. 
You may, however, consider this interest as one 
factor among others in determining what weight and credi- 
bility to attach to his testimony. 
Now, I will say a word about the testimony read | 
to you from depositions and interrogatories. 


During the trial of this case both sides have 


read to you testimony given by way of depositions or 
interrogatories prior to trial, where a witness is questioned 


by the lawyers out of court, either orally or in writing, 


and swears to the truth of his testimony before a notary 


public. This procedure is perfectly permissible, it is 


authorized to save the time of the Court and jury. And the 
reading of this testimony to yuu in the course of this 
trial is perfectly proper. 

Testimony given to you as evidence in chief by 
way of reading a deposition or interrogatories is entitled 


to the same consideration on your part as if the witness 


had been present and had testified from the witness stand, 
and you are to weigh that evidence and treat it in the 


same manner as if it were live testimony. 
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There is another aspect concerning the use of 
depositions and interrogatories at trial. When a witness 
testifies at a trial he may be confronted with the testimony 
that he's given on a prior occasion by deposition or at 
trial in this or another case. Rule 32 of the FEderal Rules 
of Civil Procedure, which apply in this court, provides in 
part: 

"Any deposition may be used by any party for 
the purpose cf contradicting or impeaching the testimony of 
deponent as a witness." 


Testimony is said to be impeached when it has 


been rendered unworthy of belief. 

In judging the credibility of a witness, you 
May consider whether that witness testifiedin a different 
Or contradictory way in connection with his sworn testimony 
given on another occasion. Simply because a witness conte. 
fied differently at a prior time does not automatically 
mean that he was lying at this trial or that his testimony 


in this case should be totaly disregarded by you. Instead, 


you are to consider the nature and extent of the apparent 
contradiction, if there be one, and you are also to consider 


any excuse or explanation given by the witness as to why or 


whether he testified inconsistently on a prior occasion. 


You may also consider whether or not the prior 
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testimony was given recently or whether it was given closer | 
in time to the events in question; whether the witness had 


| 


the prior occasion; when that interest perhaps was not affeq- 


an interest in testifying differently here than he did on 


ted or was affected differently. 


After considering all of the surrounding 
circumstances, it is for you the jury to determine whether 
theprior testimony doesin fact discredit, contradict or 
impeach the testimony given on the trial here. 


In this aspect of this lawsuit, as in all 


matters concerning truthfulness and credibility or the weight 
which is to be given to evidence, it is for you and you alone 
to decide, using your common sense and considering all of 


the factors previously mentioned, what the weight, signifi- 


cance or credibility is that you should attach to that 


testimony. 


has some interest in its outcome admits some fact or facts 
against his interest by a statement, in or out of court, 

or by other conduct or by testimony then such statment or 
other conduct or testimony, if knowingly made or done, may 
considered as evidence of the truth of the fact or facts so 
admitted as well as being used by you for the purpose of 


judging the truthfulness or credibility of the witness. 


| 
Now, when a witness who is a party to the case oe 

| 

| 

| 

| 
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Now, admissions of a party are among the most 
effectual proofs in law. They constitute the strongest sort 
of evidence against a party making the admission of the facts 
stated in the admission. You are entitled to give weight to 
the admissions of witnesses who were officers and agents of 
the parties to this case, whether made on the stand while 
testifying before you or in a deposition prior to trial or 


in a conversation with a witness whose version of the conve. 


sation you believe, if you find that the admission was 


knowingly and voluntarily made. 


’ In addition, if you find that any witness has 
knowingly testified falsely at this trial as to any material| 
fact, the law permits you to disregard completely the entire 
testimony of that witness upon the principle that one who 


knowingly testifies fulsely a) out cone material fact is quite 


likely to testify falsely about everything. 


a witness as totally unworthy of belief. You may, if you 


You are not required, however, to consider such | 
| 


choose, accept so much of his testimony as you believe to be 
true and disregard that which you believe is false. By the 
processes which I have just described to you, as the sole 
judges of the fact, determine which of the witnesses you 


will believe, whatportion of their téstimony you accept, and 
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what weight you will give to it. 


Now, an act or omission is knowingly done if it 


| 
| 
is done voluntarily and intentionally and not because of an 
accident or mistake or some innocent reason. 

Now a word about Plaintiff's Exhibit 224, which 
is a set of four charts that was received in evidence | 
earlier in the trial. | 

This exhibit itself is not independent proof. 

It is merely offered as a visual representation of the other 
exhibits which are in evidence as Plaintiff's Exhibit 215 and 
Joint Exhibit 45. If information contained in exhibits or 
testimony is converted into visual form and the chart or 
Summary is marked as an exhibit, that chart or summary does 
not have any independent value as proof because it is only 
based upon the testimony or other exhibits. It is a visual || 
aid, just to help you understand what is in the exhibit. 

The charts do not. claim to deal with the entire 
subject matter of the two exhibits which they purport to 
summarize. The evidence before you is in the underlying 


exhibits, and I encourage you to examine those documents and 


convenience, but you can place no greater value on the visua 
aids or charts than you would on the underlying exhibits. 


Now members of the jury, you will recall that 
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Mr. Rosenthal, Mr. Walker, Mr. Moore, Mr. Widmann and some 
others all gave testimony concerning their qualifications an 
experience in their respective fields of finance, business o 
engineering or the oil business. When a case involves a 


matter of science or art requiring special knowledge or 


skill not ordinarily possessed by the average person, an 
expert ig permitted to state his opinion for the information 
of the Court and jury. 

The opinions stated by each expert who testified! 


before you were based on particular facts as the expert 


himself observed them and testified to them before you or as 


they appeared in business records of financial statements 


or as the attorney who questioned him asked him to assume 


in reaching his opinion. 

Now, you may reject an expert's opinion if you 
find the underlying facts to be different from those which 
formed the basis for the opinion. 


You should consider each expert opinion 


you may think it deserves. 

If you should decide that the opinion of an 
expert is not based upon sufficient skill, learning or 
experience in the area in which he is testifying to justify 


regarding him as an expert, then you must disregard his 
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opinion entirely. 

You may also reject an expert's opinion if 
after careful consideration of all the evidence in the 
case, expert and other's testimony, you disagree with the 

opinion. 

In this case you have heard expert testimony on 
the valuation of the concept which Prudential claims it 
conceived for a petrochemical core plant in Puerto Rico. 
are not required to accept the experts' opinions as to this 


| 
matter or as to any other issue in the case, to the exclusion 


| 
of the facts and circumstances disclosed by other testimony | 


which you find credible. 

Such an opinion of an expert is subject to the 
same rules concerning reliability as the testimony of any 
other witness. 
conclusion, and is entitled to such weight as you consider 
it is entitled. It must be considered by you, but the 
experts’ sopinion is not controlling upon your judgment and 
you remain free to use your common sense. 

Now I have covered some general rules relating 
to the function of the jury and to the nature of proof and 
so forth, and I'm now going to turn to this particular case. 


Now, the plaintiff in this case, as you know, is 


Prudential Oil Corporation, and the defendant is Phillips 
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ceeaeaeiin Company. The plaintiff contends that through the 
efforts of its officers and agents, Mr. Shippee, Mr. Willey 
‘and Mr. Young, that Prudential Oil Corporation, a Connecticu 
corporation, which I will sometimes refer to as Prudential 
Connecticut for convenience, possessed a legally protected 
business concept relating to the development of a petro- 
chemical core facility to be built in Puerto Rico. The 
parties agree that for any petrochemical facility in Puerto 
Rico to be feasible in the early 1960s, it was necessary 


for its operators to procure foreign cil. To be permitted 


to import foreign oil, the operator of the facility would habe 
to be allocated or granted a quota by the United States 
Department of the Interior, Oil Import Board. 


Plaintiff contends that Phillips, using the 


concept which Prudential developed and disclosed to Phillips 
was able to procure the necessary oil import quota and 
develop a petrochemical core facility in Puerto Rico along 


the lines of the Prudential concept. 


Prudential relies upon several distinct theories 


upon which it contends Phillips is liable. In a moment I | 


will discuss each of these theories with you. 
Phillips denies that it has any liability on any 
of these theories. | 
Now, there are certain elements which will be of 
| 
| 
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concern to you under one theory, but not under another, and 


therefore, it is important for you to keep the separate 


theories distinct in your minds. 
There are certain fact issues which you will = 
to resolve, which are common to all of the theories. The 
theories being asserted by the plaintiff are cumulative, 
and a questionnaire or a special form of verdict will be 
submitted to you for the purpose of answering the questions 
posed by the different theories which are being presented. 
And when I finish my instructions, I will put copies of tha 
questionnaire in your hands and we will go over the 
questions. 


Now, plaintiff's first theory is based on a 


claimed tortious misappropriation of a legally protected 


business concept. A tort is an intentional wrong. ks | 
is said to be tortious when it involves an intentional wrong 
to the person or property of another person or corporation. 
For Phillips to be liable to Prudential under 

plaintiff's theory of the misappropriation of a legally 
protected business concept, plaintiff, Prudential, must prove 

| 
to your satisfaction by a preponderance of the credible 
evidence, each of the following four elements: 


Now, I'm about to read the four elements’ of a 


claim of misappropriation: 
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1. That Prudential Saag received, 
formulated or developed a concept or material. 
2. That the concept or material conceived, 
formulated or developed by Prudertial was legally protected. 
3. That plaintiffs legally protected concept 


or material was used by defendant. 


4. That defendant's use of plaintiff's legally 


protected concept or material was in kreach of a confidence 
imposed in defendant by plaintiff or resulted from some 
misrepresentation made by defendant to plaintifet. 

I will take up the first element first. 

The first element requires that the plaintiff 
have conceived or developed a concept. Prudential claims 
that its officers and agents, Mr. Shippee, Mr. Willey and 
Mr. Young, conceived a legally protected business concept 


relating to the developement of a petrochemical facility to 


{ 


be built in Puerto Rico. The concept which Prudential 
claims to have possessed is said to have embraced four ideas 
First, that the facility be designed in such a 
manner as to produce a maximum of petrochemicals and be 
sufficiently flexible in it operation so as to be able to 
reduce the amount of fuels produced and increase the amount 
of petrochemicals produced as demand for petrochemicals on 


the island of Puerto Rico increased. 
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Second, that the feedstreams or output of the 
petrochemical project, other than fuel, be encouraged to 
be ‘ept in Puerto Rico, through a concept which has veen 
referred to as a “quasi-public utility" or right of first 
refusal by which Puerto Rican petrochemical users would nee 
had a first call upon the production of this plant at a 


reasonable price. 
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Third, that the promoters or originators of 
this core petrochemical facility promote and induce further 
investment in satellite plants that would utilize the feed 
streams from the petrochemical facility; 

And, last, that as a consequence of these other 
ideas it would not be necessary in advance of construction 
of a core plant to obtain any contract with a major chemical 
company to purchase the petrochemicals to be produced at 
this facility. 

Members of the jury, a legally protected 
business concept may be viewed as a form of property. 
such its owner is entitled to its protection. 

Phillips contends there is evidence in the case 
that the concept which Prudential claims to have conceived 
was in fact conceived in whole or in substantial part by. 
persons not affiliated with Prudential. Prudential was 
not the first party to conceive of the idea of a third oil 
or petrochemical facility for Puerto Rico. The evidence 
shows that the Government of Puerto Rico through the so- 
called Economic Development Administration and other 


promotional groups had been involved before Prudential 


claims to have shown interest or developed what it claims 
here as its concept. 


Plaintiff contends that it knew of the prior 
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attempts by promoting groups but claims that its idea 
differed from the unsuccessful ideas of previous groups and, 
indeed, that its ideas were designed to overcome diffi- 
culties that the pricr groups had en~ountered which had 


caused them to fail. 


The issue for you to determine here is whether 
Prudential, acting through Shippee, Willey or Young, 


conceived of the ideas they claim. If you find their 


concept was not conceived by Shippee, Willey or Young, 


but rather the product of the efforts of Chapman, Coan, Brown | 


or others, or people employed by the Economic Development 
Administration of Puerto Rico, then Prudential would not be 
the party to whom the concept belongs and would not be 
entitled to seek damages for its use or misappropriation. 
If you find that Prudential did conceive of an 


original concept for developing a petrochemical core 


facility in Puerto Rico, you will then determine whether 
that concept is legally protected. 


Members of the jury, there is no precise yard- 


stick to define a legally protected business concept and I 


cannot tell you whether this concept if in fact it was 


developed by Prudential, rises to the status of a legally 


protected business concept. 


This is a question of fact which you the jury 
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will decide based on all the evidence in the case and using 
your own common sense and human experience. Not every 


idea or notion or plan which somebody has rises to the 


level of a legally protected business concept. 
A simple one-shot suggestion to a businessman 
like why don't you have a sale or why don't you 


cut prices this week or why don't you paint the front door 


red or why don't you strike a match and have a fire sale, 


those would not be legally protected business concepts. 


A legally protected business concept consists 
of a plan, an idea or a compilation of information which 
may be used in one's business and which gives a person a 
pusiness opportunity or competitive advantage over another. 

The concept must be an idea for continuous 
use in the operation of a business and to qualify for legal 
protection under this theory, the concept must be original. 
I have already discussed with you the requirement that the 
concept must be Prudential's and that again is applicable 
here. 

The idea must be original although not in the 


sense that it is novel or in the sense that it was suffi- 


ciently imaginative to qualify for protection as an invention 


under the patent laws. That is not necessary. 


The requirement of originality may be satisfied | 
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even if some or all of the elements of the concept were known | 


generally or known to persons in the industry if the joining 
of the ideas together was original. The ideas will still 
be original if after its discovery persons in the industry 
believed it to be obvious based on what was previously 
known. 

Likewise, the idea would still be original 
although persons other than Shippee, Willey and young were 
capable of conceiving it. It is for you to decide 
whether the concept claimed was original. 

Another element for your consideration in deter- 
mining whether the concept was legally protected is whether 
the concept was secret. The originator of the concept 
does not relinquish its secrecy by disclosing it to other. 
parties under circumstances in which it believes the other 
parties will treat it as a matter of confidence. 

You should consider the extent to which this 
information was known to persons outside Prudential and also 
the extent of measures taken by Prudential to guard the 


secrecy of the information, as well as the value of the 


information to Prudential and to anyone interested in 
developing a petrochemical core facility in Puerto Rico. 
Another factor is the amount of time, effort or 


money expended by Prudential or its officers or agents in 
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developing this concept, as well as the ease or difficulty 
with which the information could be lawfully acquired or 
independently developed by others. 

The concept must rise to such a level as to be 
sufficiently unique or important to the success of a venture 
so that reasonable people, contracting with each other in 
fairness and at arm's  wength, would expect to and would 
pay money to obtain the benefit of the concept. 

A concept which is so simple or basic or so 
usual, so generally known and commonplace as to lack that 


value ordinarily associated with ownership of property, will | 


not be a legally protected concept on the plaintiff's first 


theory. 

However, a concept which is in that classifica- 
tion of idea for which reasonable businessmen would expect 
to pay and receive money for the disclosure of the concept, 
will rise to this level. 

To be a legally protected business concept, the 
concept must be reduced to some tangible form. it ia not 
‘enough if what was expressed to defendant, if anything, was 
vague, uncertain and undeveloped. 

Plaintiff contends that the idea was in tangible | 
form and is expressed in Plaintiff's Exhibits 214 and 215, 


the brochures that Prudential claims were delivered to 
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Phillips. 
Phillips contends that the plaintiff's ideas 


| 


not developed in a concrete way, that the brochures 


expressed in a vague and indefinite way, not suscept- 
of specific understanding or use and, in any event, 
not original with Shippee, Willey or Young. 
Now, for plaintiff to recover it is necessary, 
of course, that it prove the defendant used or appropriated 
the concept. If the idea actually used by defendant 


differed from and is not suggested by or derived from any 


concept conceived, formulated or d oped by Prudential, 
then you must find for the defendant on this thoery for there 
has been no misappropriation. 

Therefore, you must determine whether Phillips 


used plaintiff's concept in the petrochemical core facility 


that was ultimately built in Puerto Rico or in present- 


| 
| 
| 
| 
| 
| 
| 


ations made to the Economic Development Administration of 
Puerto Rico, or in the application to the Oil Import Board 


of the Department of the Interior to obtain the necessary 


oil import quota. 

Prudential claims that it prepared the brochure, 
Plaintiff's 215 and supplied it to Phillips and thereafter 
Phillips prepared a brochure, Joint Exhibit 45, whach it is 


claimed copied verbatim sentences or ideas from the 


SOUTHERN DISTRICT COURT REPORTERS, US. COURTHIOUSL 
a MIARE NEW YORK ONY — 7 iit 


rs7 2248 
Prudential brochure, that this ig some evidence of Phillips’ | 
use of the Prudential concept. 


But the question of its use must be considered 
| 
and determined by you based on the entire trial Yecord before 


you. 


In order to find that Phillips used Prudential's | 
concept, it is not necessary that you find that Phillips 
used Prudential's precise words in any document whach it 
thereafter called its own. If you find that the defendant 
made some use of Prudential's concept, you must then deter- 
mine whether that use was substantial. There is no 
requirement in the law that the defendant use it exactly 
in the form in which it was received. Defendant may be 
liable for misappropriation even if it uses the concept 


with modifications or improvements created by its own 


efforts. 
ifferences in detail do not preclude liability 
if substant..lly the idea vsed by defendant is derived from 
plaintiff's legally protected concept. 
If the contribution by plaintiff's legally 
protected concept is se slight that defendant's idea could 
be said to be derived from other sources, then the defendant 


is not liable to plaintiff on this theory. 


If you find that the defendant did use Prudential 
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Connecticut's concept in part and in changed form but not 
so much as to create an 2ntirely new project, that would 
be sufficient evidence of misappropriation. The extent 
of modifications or improvements made by defendant upon 
plaintiff's legally protected concept would affect the 
computation of damages or profits to which it is liable to 


plaintiff as I will later instruct you. 


Now, the final or fourth element of the theory 
of misappropriation which must be proved if plaintiff is 
to recover on this first theory is that Phillips obtained 
and used Prudential's legally protected business concept in 
breach of a confidence. 

The law does not absolutely forbid ones who are 
told about another legally protected business concept form 


using it. One circumstance under which the defendant 


would be liable for using the legally protected concept is 


if it was disclosed to Phillips under circumstances of a 


confidential relationship. If companies are dealing with 


each other at arm's length, each seeking for itself the best 


advantage to be derived from a transaction, they do not normally 


have a confidential relationship. However a party 
evaluating the proposal or the worth of a particular busi- 
ness transaction or considering a proposition offered to it 


by another party, often requires certain information in 
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order to be able to decide if it is interested in entering 
into a deal. 

If Prudential disclosed a legally protected 
business concept to Phillips not intending that Phillips 
make use of the idea but rather that Phillips consider its 
suggestion for Phillips to enter into an agreement with 
Prudential for the development of the concept to the benefit 
of both companies, then the ordinary arm's length business 
relationship would be transformed into a confidential 
relationship imposing on Phillips the obligation not to use 
the concept which had been disclosed to it without per- 
mission. 

A confidential relationship may be created by 
the conduct of the parties toward one another without any 
express agreement in words. There has been some evidence 
in the case that Prudential disclosed its business concept 
to Robert Anderson who at the time of the disclosure was 
under retainer agreement to provide Phillips with idea for 
business ventures which might be of interest to it. 

Prudential contends that Anderson informed 

hillips' management of the idea and thereafter Phillips 
agreed to counsel and assist Prudential in the development 
of the concept. Prudential further contends therafter 


Shippee, Willey and Young, on behalf of Prudential, met with 


SOUTHERN DISTRICT COURT REPOUTERS. U.S. COURTHOTNE 


2251 
rsl0 


Fischbeck and others affiliated with Phillips, and disclosed 
all of their ideas, including Prudential's formulation of 
its concept in its brochures. 

Defendant denies that any confidential relation- 
ship existed between it and Prudential and contends that 
Prudential voluntarily offered Phillips its project plans 
in an effort to gain Phillips' assistance in connection 
with certain technical matters. 

Those are the issues which you will resolve in 
connection with the first claim or the first theory urged 
by the plaintiff in this case. I will now turn to the 
second of the plaintiff's theories and that is that. there 


was an implied contract between Prudential and Phillips 


governing the disclosure and use of Prudential's concept for | 


a petrochemical core facility. 

There are essentially two types of contracts, 
express and implied. Contracts are said to be express 
contracts when their terms are stated by the parties either 
orally or in writing. 

Contracts are said to be implied when the terms 
are not stated expressly but from all the facts and circum- 
stances, considering the words and acts of the parties, it 
may be inferred or concluded that they reached an agreement, 


although it was never formally stated. An implied 
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contract is just as binding as a contract made by express 


agreement. 

To establish a contract implied in fact, plain- 
tiff would have to demonstrate by a preponderance of the 
credible evidence that the parties in their dealings with 
each other understood if Phillips used the Prudential 
concept it would pay Prudential what the concept was reason- 
ably worth; that upon that understanding Phillips did so 
use the concept; and that this arrangement was arrived at 
not by express words but by such conduct, looked at in 
the context of the trade and their familiarity with it, that 
makes it clear that such was the understanding they reached. 

Under this theory, to find Phillips liable, 
you must find that Prudential parted with something of 
value as consideration for this agreement. Prudential 
contends that the thing of value was its concept. To be 
of value for purposes of this theory the concept must have 
taken expression in concrete form. There is no require- 
ment for this purpose that you find that the idea was 
secret, novel or original. 

There is no requirement that the disclosure 
had been made as a result of a confidential relationship. 
However, you must find that by their actions the parties 


may be presumed to have reached an agreement. 
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Plaintiff contends that in its dealings with 
Phillips in regard to the oil import quota and petro- 
chemical facility it was understood that if Phillips used 
Prudential's concept, Phillips would compensate Prudential 
for the reasonable value of the concept. Prudential claims 
that upon this understanding it made available its concept 
for the project and upon this understanding Phillips 
used it. 

Defendant denies that such a contract ever 
existed and contends that plaintiff's idea was never used 
by it in any way. Defendant admits that Prudential 
approached Phillips with regard to a petrochemically 
oriented refining project in Puerto Rico. Contrary to 
plaintiff, however, defendant asserts that Prudential asked 
it only to supply crude oil to Prudential and purchase 
some of the products of Prudential’s proposed project. 

Defendant also asserts that plaintiff's plan 
for a petrochemical core plant failed to receive the 
necessary approvals of the Puerto Rican Government and that 
some time afterwards, Phillips submitted a plan, which 
differed in all material respects from Prudential's, that 
Phillips made commitments to the Commonwealth of Puerto Rico 
and to the United States Government, none of which commit- 


ments were emboied in Prudential's concept, and that it was 
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as a result of these commitments Phillips obtained the 
necessary approvals, and constructed a petrochemical 
complex. 

As I have explained, the burden is upon plaintiff) 
to establish that defendant promised to compensate 
Prudential for its concepts related to a petrochemically 


oriented refinery project in Puerto Rico if used in any 


substantial way in developing defendant's plan for a petro- 


chemical project in Puerto Rico. 

For Prudential to recover on this theory, you 
must find that the words and acts of the parties were such 
that it might be presumed that they entered into a contract. 
In determining this, you are to look at the manifestation 
of the party's intentions in their words and acts and not to 
any intention, even if it is actual or real, that was not 
disclosed to the outside world. 

In other words, the intent of the parties is 
determined by considering the relationship of the parties, 
what they said and that they did and all of the surrounding 
circumstances. A person's secret intent has no bearing; 
only the intent indicated by his words and acts may be 
considered. 

Members of the jury, I will turn now to the 


final theory upon which case is presented for your consider~ 
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ation, the theory of a contract implied in law or quasi- 
contract. 

There has been use of the word "quasi" in this 
trial. You have heard witnesses talk about quasi-public 


utility and now I am about to talk about quasi-contract. 


The prefix “quasi" as I am sure most of you will | 


remember from school, is a Latin word, the meaning of which 


is "Appearing as if, or simulating in appearance, or not 
fully genuine." 

In legal phraseology the word quas. is used to 
point out that one subject resembles another to which it is 
compared to a certain extent, but that the two also vary 
intrinsically. SO a quasi-public utility would resemble, 


but vary intrinsically from a public utility, and a quasi- 


contract would resemble, but vary intrinsically from a 


contract. 


A contract implied in law or quasi-contract may 


exist where there is neither an express nor an implied 
contract. This theory is sometimes referred to as the 
doctrine of unjust enrichment. A contract implied in law 
may arise in a situation between the parties whereby it 


would be inequitable or unfair by virtue of breach of 


confidence or some similar ethical violation for defendant 


to profit from the use of something that it was given by the 
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The mere fact that one party benefits is not 
sufficient to require it to compensate the @ther party for 
that benefit under this theory. 

Rather, plaintiff must demonstrate that the 
defendant has acquired these benefits wrongfully. Under 
the circumstances of this case, if you found that Phillips 
acquired its knowledge of Prudential's concept through a 
breach of confidence or misrepresentation that it would 
develop the idea along with Prudential, you could find that 
these circumstances are such that Phillips ought not be 
permitted to retain its benefit without compensating 
Prudential for the part, if any, it played in providing that 
benefit. 

Unjust enrichment exists where the product of 
a promoter's thoughts and efforts is knowingly received 
and used by another for his own benefit without compensat- 
ing the promoter. IN such a case, even though there is 
no express agreement to share the benefits obtained from 
exploiting the idea, the law implies a duty to restore to 
the rightful owner its fair share of the benefit conferred 
upon the wrongdoer. 

Obviously, the plaintiff must demonstrate that 


its contribution for which it has not been compensated 
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contributed to the success of Phillips' project. For 
Prudential to recover under this theory, plaintiff must 
demonstrate that Phillips benefited in some measure from 
Prudential's contribution. 

It is not necessary under this theory that 
you find that Prudential's concept was novel, or that it 


was secret. You must find, however, that the contribution 


that was made was the contribution of Prudential Connecticut, | 


or Shippee, Willey or Young, and not a contribution made vy 
others unaffiliated with Prudential. 

The jury may infer from the fact that Shippee, 
Willey and Young have testified here, and what they have 
said on the stand, that Shippee, Willey and Young were in 
fact acting for Prudential Oil Corporation, a Connecticut 
corporation which assigned its rights to Prudential Oil 
Corporation, a New York corporation, the plaintiff here. 
There is no evidence that this plaintiff has any standing to 
bring any claims based on any activities of Mr. Anderson 
or Mr. Wright, and specifically, there is no evidence that 
Anderson or Wright, if they had any share in the matter, 
had authorized this plaintiff to bring an action in their 
behalf. 

The plaintiff may not recover for any efforts 


of Wright or Anderson, and if the jury finds that a legally 
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protected concept was developed through the joint efforts 
of Mr. Willey, Mr. Shippee, Mr. Young, Mr. Wright and 
Mr. Anderson, then it will eliminate from its consideration 
that proportion of the effort attributable to the work of 
Anderson and Wright for which the defendant Phillips has 
previously paid a retainer fee to Mr. Anderson. 
Furthermore, there will be eliminated from any 
such consideration the value of any consideration towards 
the concept made by Mr. Coan or Mr. Chapman or by persons 
employed by the Economic Development Administration of Puerto 
Rico, or by any of its representatives, including Mr. Durand, | 
Mr. Van Hyning or Mr. Diaz-Hernandez or Mr. Irizarry. 
Members of the jury, I will now discuss damages. 
You will reach this issue only if you have decided in favor 
of plaintiff upon any one of the three theories I have 
discussed with you this far. By instructing you now 


about the law applicable to the computation of damages, I 


do not suggest that you find for or against the plaintiff 
upon any or all theories of liability. That is for your 
decision. 

Now, if you find that there existed an implied 
contract between Prudential Connecticut and Phillips, that 
is if you find for the plaintiff upon the theory which I 


have referred to as a contract implied in fact, the damages 
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you would award would be the reasonable value of the 
concepts disclosed to Phillips and subsequently used 
by it. 

Reasonable value is often said to be the price 
that a willing buyer would pay a willing seller for an 
article or for a service. Needless to say, there is no- 
established price quotation book or anything like that to 
wich we can look to determine what an oil company would 
pay the person who performed such services or furnished such 
ideas as you may find Prudential performed in this case. 

Before you can attach a value to the material 
that you find Prudential disclosed to Phillips, you must 
determine exactly what was disclosed. You must also 
determine whether what was disclosed was conceived or 
belongs to Prudential Connecticut through Messrs. Shippee, 
Willey and Young. 

Prudential has a right to seek compensation 
under this theory for concepts those three people originated 
or the services they performed. As mentioned earlier, 
Prudential is not entitled to be compensated for concepts 


Originated by Chapman, Coan, Brown, Anderson, Wright or 


Universal Oil Products or by public officials in Puerto Rico 


or others. 


If you find that the concepts disclosed to 
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Phillips by Prudential and used by Phillips were not 


original, then the value of the services performed by 


Prudential will relate only to the value, if any, of com- 


piling or generating the material which Phillips used. 


(Continued on next page.) 
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In determining the reasonable value, you may 
consider the use to which it was put as one factor in 


conSidering its worth. You may also consider the time and 


effort which persons affiliated with Prudential expended in | 


conceiving and promoting this concept. 

I need not belabor this point, but we can all 
imagine significant ideas that have been conceived without 
years of work, and the fact that they were conceived of so 


easily does not diminish their worth. However, it is a 


factor which you may consider. 


For your guidance in this enc savor, each side 
has presented the testimony of experts who have sought to 
evaluate the worth of the concept which Prudential claims 
to have disclosed. Earlier, I instructed you concerning 
the manner in which you are to treat expert testimony. YOu 


may compare the contribution that you find that Phillips 


made to the project with the contributions made by others 
to this project, including the contributions of Phillips 
itself. 


You may also compare the function performed by 


Prudential in the development of this project with the 


functions performed by persons similarly situated in other 


projects. 


The weight that these comparative evaluations 
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will have for you should depend upon the degree to which you 
find the position of Prudential in this project similar to 
or different from the position of the party with whom you 


are making the comparison. 


To sum up what I've said so far, if you fizd from 
| 
the circumstances disclosed by the evidence in this case 


that there existed an implied contract between the parties, 


then you will award the plaintiff the reasonable value of 


what it provided, be that the value of a concept which 


Prudential's people conceived or be it the service of 


compiling existing information and presenting it as a 


coherent whole. 

Now, if you find that Phillips misappropriated 
a legally protected business concept under the first theory 
which I discussed or ifyou find that Phillips has been 


unjustly enriched by reason of a breach of a confidential 


relationship, giving rise to a quasi-contractual liability 


under the third theory which I discussed this morning, then 


in either of those events, you may consider the profit 


that the defendant actually derived from the use of 


Prudential's concept. 
As I instructed you with: regard to the measure 
of damages applicable to a contract implied in fact, you muspt 


determine what it is that Prudential contributed to the 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 


sa — - mama. Ys UY as 


4k1t 3 

project. You may award that portion of the profits or 

value of the ultimate project as you find attributable to 

the contribution made by Shippee, Willey and Young. Needless 
to say, a project of this magnitude depends upon a number o 


factors and individuals for its success. 


And accordingly, you are to consider the value 
of the concepts and not the value of the entire Puerto Rica 
Phillips Core Refinery business or the profits therefrom. 

In determining the manner in which Phillips 
profited from the use of Prudential's concept, if it did, 
you may also consider any obligations that you find that 
Phillips incurred to others in the development of this 


concept, and the value of Phillips' own work, both as 


reducing the amount of profits, if any, attributable to 
Prudential's efforts. 


Now, damages are awarded to make a person who ha 


been damaged or a corporation which has been damaged whole, 


and to put him or it in the position which it would have 

been if its richts had been honored without the necessity 

of any litigation. Damages are not awarded to punish 

anybody or to impose a fine on anybody or to express any 

displeasure with the conduct of any party to the lawsuit. 
In awarding any damages which you may find 


payable in this case, you are to restrict yourself to an 
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amount which would be fair to place the injured party 
the position he would have been and should have been, 
are to do so without attempting to be either generous 


stingy. 


This is a matter like all fact matters in the 


case to be decided fairly and impartially by the jury, and 
without any motive of any kind, except to be fair and just 


to both parties. 


Profits should be estimated by you prospectivel 
based on the circumstances which existed when the core plan 
first became operative. The tort of misapprcpriation and 


the quasi-contractual liability became complete when the 


concept, if it was misappropriated, was actually taken and | 


used by Phillips. 


The jury will determine this date as an issue of 


fact, and you may consider it to be the date that they took 


possession and use of the brochure, the date that Mr. Conn 
gave it to Mr. Waldby, or you may consider it to be the dat 


that they received the import quota, or the date on which 


they opened the core plant, or whatever date appears proper | 


, 
to the jury under all of the facts of this case as being the 
date upon which the actual tort of misappropriation 
occurred, or the date upon which the contract implied in 


fact was deemed to have been fully performed by Prudential. 
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You will base your considerations upon the 
situations as it then presented itself, and the results of 
this case are not to be distorted by the fortuitous fact tha 
we are now trying it in 1976, when circumstances in the 


petroleum industry are different, and when we have an actual 


history eof operation of this petrochemical plant before us. 
You should determine these issues, if you reach 
them, prospectively from the vantage point of 1965 or 1966 


or 1968 or whatever date you find, 1963, even, whatever date 


you find that the cause of action arose, if it did occur, 
and the evidence as to what took place later is available 
to you only for the purpose of testing the validity of the 


estimates, and you can't decide this case based on hind- 


sight or knowledge acquired long after the event simply 


because of the fact that the trial has been delayed. 


conisder the fact that the lawsuit was not commenced until 
1967 or the fact that the case was not brought to trial unti 
now. These matters are not relevant to your determination 
of any issue in this case at all, except that you can consid 


the lapse of time between the events and the time of the 


Now, in your deliberations you are not to | 
r 


testimcny given by witnesses as bearing upon the ability of 
the witness to recall events of 1962 and 1963 and ag bearing 
upon the credibility or weight to be attached to their 


| 
| 
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testimony. 


| 


But the delay in bringing the case, or the Gelay 
in trying the case after it was brought, are not matters for 
your concern, they are not attributable to either party to 
this litigation, and are not for your consideration in any 


way - 


fibers or nylon plant is a matter to which you will give onl 
such weight as you deem it properly entitled. If you 
consider that the fibers plant investment resulted from a 
separate investment decision by Phillips, which was 


improvident and unsuccessful, then you will disregard any 


losses suffered as a result of entering into that fibers 


| 

Similarly, the actual experience in the 2 
| 
| 


plant as opposed to some other kind of satellite plant 
which might have been entered into. 


By the same token, you must recognize in your 


consideration that. it was foreseeable in 1963 or 1965 or 


1966 or 1968 that the satellite plant or plants into which 


the profits of the core plant would have to be reinvested 

as a condition of the project might very well turn out to b 
unprofitable as apparently in fact did happen to the fibers 
plant, and this is a factor which you may and should consider 
in your deliberation. 


Although more than one theory of liability has 
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been presented to you for your determination, the plaintiff 
may recover only once for its damages, if you find that it 
has been damaged. 


Since the different theories of liability suggest 


different computations of damages, if you find the 


defendant liable on two distinct theories and you find in 
computing the damages as I have instructed you that tienen 
amounts of damages are applicable, you should award the 
Plaintiff damages in the larger of the two amounts. 

Now, I'm sure it is clear to you,members of the 
jury, that in reaching your verdict you are not to be 


affected by sympathy for any of the parties or by any 


concern about what the reaction of the parties to your 


verdict may be, whether it will please or displease anyone 

or be popular or unpopular, or indeed, by any consideration 
outside of the case as it has been presented to you in this 
courtroom. 

You should consider only the evidence, mth the 
testimony and the exhibits, find the facts from what you 
consider to be the believable evidence, and apply the law 
as I have explained it to you this morning, and doing that, 
you will come out with your verdict and you will make a 
fair and just verdict, no matter whom the verdict helps or 


hurts. 
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One or two more words about deliberating as 
jurors: 

It is your duty to try the issues in this case 
fairly and impartially, and each juror is entitled to his er 
her own opinion, but you are required to exchange views ike 
discuss with your fellow jurors. That is the very purpose 
of jury deliberation, to discuss the evidence, to talk about 
it with each other, and to reach a just verdict which will 
represent the verdict of all of you, based on the evidence 
and the result of your deliberations. 


It is improper to reach any verdict by 


compromise. The verdict must represent the honest and 
sincere viewpoint of each juror as tc how this case must 
be decided. 


If you have a point of view, and if after 


reasoning with your fellow jurors it appears that your 


judgment in the case is open to question, then of course | 
you should have no hesitancy in yielding your point of view 


and agreeing with the others. But that is only if you are 


convinced that the opposite point of view is really one chad 
| 


satisfies your individual judgment and conscience. 


However, you are not to give up a point of view 


that you conscientiously believe in simply because you are 


outnumbered or outweighed or outvoted by the other jurors. : 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 


: iiinsainenanniamsainlertseiintni-aninin 
mrss emer NT TM 


2269 


To return a verdict, it must be unanimous, and 
the questions on the special interrogatories, each question, 
must be unanimously answered. 

I ask you to deliberate with care and ina 
courteous and friendly fashion so shat everyone's opinions 
will be heard and listened to by all of the others. 

If you are unclear about any instruction which 
the Court has given, send out a note signed by the foreman, 
setting forth what the jury would like to have. In your 
note, do not indicate how the jury stands as to any matter 
at that time. That I do not want to be told in any note. 
But if there is anything that you want to have read back 
to you, if there is the testimony of any witness that you'd 
like to have re-read, try to pinpoint that as narrowly as 
you can, but we will do it. 

Exhaust your own recollection first, and if you 
want certain testimony read, it will be read to you. 

I ask you, if you wish to see the exhibits, or 
if there are iny particular exhibits that you wish to see, 
send out a note from your foreman, and the note will either 
ask for all of the exhibits, or ask for whatever exhibits 
the jury wants to have. It is not within my power to direc 
you to ask for the exhibits, but I can assure you, that the 


documents in this case you may find to be important and 
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helpful, and if you want to see all the exhibits which are 


in evidence, you should send out a note to that effect. 


At this time I want to thank the alternate 
jurors, and T certainly do appreciate your faithful atten- 
| 
dance here. Please go to room 109 and get your certificates. 


In just a,moment I am going to excuse you with 


my deep personal thanks for your faithful attendance here. 


| 
I am going to ask you until this case is decided, which might 


not be today, please do not discuss the case with anyone. | 
Please don't speak with any member of the jury or any 
attorney or anything like that until a verdict is eS: 
Of course, when that happens, you will have all| 
your rights of free speech. In the meantime, I ask you — 
to say anything about the trial or your reaction to it, or 


how you feel the case should be decided, until such time as| 


a verdict is actually returned by the jury. 


Now, Mr. Howletter, Mr. Rumely, and Miss 
Sturdik, you are excused. You may go to Room 109 and get 
your certificates. 

(Alternates excused.) 

THE COURT: We have this special interrogatory 


for the jury which is a two-page form. One of these will 


| 
be signed by the foreman after the jury has agreed on the | 
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answers to all the questions. And I ask you, Mr. Colon, 

in dealing with this form, please be extremely careful to 
read all of the questions, and read the instructions at the 
bottom of the form, and where it tells you to omit a 
question, it says here, if your answer is no, omit question 


2, and proceed to answer 3 -- there are such instructions -4 


| 
| 


please make sure that those instructions are followed 
precisely. 

It may be that I might add a question to this 
form during the course of your deliberations, although I'm 
not certain at this time. 

If there is anything unclear about the questions 
you may send out a note. 

I have tried to make the questions brief. 


However, in answering these questions, you are bound to 


consider and follow every matter which I mentioned to you = 


my instructions. So if there is something omitted from the 
question which I discussed with you, you are to read that 
into the question, evertyhing that is in my charge or 


instructions. 


Now, at this time, would you swear the marshal, 
please, Mr. Cloidt? 
(Marshal sworn.) 


THE COURT: Now, at this time, members of the 
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jury, I am going to ask you to remain seated in the jury 


box for a few moments and not to discuss the case. 


discuss the case in an Open restaurant where anybody could 


| 

| 

| 
I also ask you, when you go out to lunch, do ' 


overhear it. Your deliberations should occur only in the 


| 
jury room, when all jurors are present, and everybody has an 
equal chance to listen and to participate. | 
I'm going to go in the next room and confer with 
the attorneys and see if there are any additional instruc- | 
tions which they would like to have the Court give at this 
time. And because you may not have received all of the 
instructions, kindly do not talk with each other about the 
case while you are seated in the box; ¢:1 keep an open mind ,| 
in case there is something else that I will be giving you | 
in the form of additional instructions. | 
This should not take very long. Please remain 


just where you are. 


(In the robing room.) 


THE COURT: Off the record. 
(Discussion off the record.) 


THE COURT: As I think I made clear earlier, you 


have an exception as to any matter which you made a written 
request to charge and the Court has not substantially charge 


as requested, so you need not -- those will be docketed and 


SEE AiO.) > MMe ee 
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you need not repeat those at this time, since we don't want 
to keep the jury in the box too long. 
I have two additional interrogatories which Mr. 
MacCrate has just handed me and they look all right. If 
there are no objections to them, I will take them. 
MR. FARRELL: They're‘all right, your Honor. 
WR. MARKS: Your Honor, I would like to take | 


specific exception to that portion of your charge that deals| 


with the consideration that the jury may give to the profits 


earned by Phillips. 

First, your charge did not follow the proposals 
outlined in our proposed goatee -- 

THE COURT: To that extent you already have an 


exception. What else was wrong with it? 


MR. MARKS: Well, i thsi you told them 


that they couldn't take into account the actual history or 
use hindsight with regard to the profits. You also told them 
they couldn't take into anit the value of the core or the 
profits derived therefrom and that just flatly is not the 
law. All the cases -- 

THE COURT: I don't think I really told them that 


| 
But you may have an exception as to what I did tell them. 


MR. MARKS: I believe you derived that from Mr. 


MacCrate s proposed supplemental. 
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THE COURT: I didn't take it all. I really 
didn't, Mr. Marks, but you may have an exception as to that 
portion of the charge. | 

MR.MARKS: I believe the jury should be instructed 
that if Phillips derived profits from utilizing Prudential'g 
concept, then it must award damages and may take into 
account the profits that were derived by Phillips from the 
use of Prudential's concepts and I don't think that is 
clearly stated in your charge. 

THE COURT: I will stand on that aspect of the 
charge and you have an exception. 

Is there anything else? 

MR. MacCRATE: Yes, your Honor. 

THE COURT: Wait until Mr. Marks finishes. 

MR. MacCRATE: Oh, yes, your Honor. 


MR. MARKS: No, that's the thrust of our 


exception, your Honor, with regard to your instructions 


concerning the utility of profits in the jury's calculated 
} 


damages. 


THE COURT: I thought I was clear, but I will 


repeat it just so I can be certain. Damages are available 


to plaintiff to the extent of the profits derived by Philli 


the jury may and should and inseed must consider other 


ih 
from exploiting the idea or concepts of Prudential. a 
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components which entered into the organization in connec:: 
tion with this refinery, and all of the profit? of the 
refinery are not attributable to the efforts of Prudential. 


Some of them I believe are attributable to the efforts of 


Chapman and Coan, some to the efforts of the EDA and to some 


extent, to the fact, as told to me during this case, and I 
have not independently researched it, that only with a 


history of oil importation could apply for an oil import 


quota, and that was a sort of franchise which Phillips 
possessed. 


I haven't verified that. It seems to me 


phenomenal, but maybe that's what they did. But that's been| 


stated on this trial record without contradiction by both 
sides. And certainly that valuable franchise contributed 
towards the profits too. I will stick on what I have said 
to the jury on that point. 

MR. MARKS: In that regard, your Honor, as we 
pointed out earlier, the Dwayne Jones and other cases we 
have cited over and over again indicated that the jury is 
entitled to consider the profits that Phillips has made up 
until the date of this trial, and I think -- 

THE COURT: Based as a result of their tort. 

MR. MARKS: That's correct. 


THE COURT: Not as a result of. 
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MR. MARKS: That is not included in your pias 

THE COURT: I will stand on the charge, Mr. 
Marks, but I think some of these profits made were based on 
the fact that Phillips had the peculiar ability to get an | 
oil import quota because it had a history of importing and | 
part of them were made as a result of Phillips' own efforts 
and of the efforts of Van Hyning and other-:. 

I will stand on the charge, Mr. Marks, but you | 
may have an exception. 

Are you now completed? 

MR. MARKS: Yes, sir. 

THE COURT: All right, now, Mr. MacCrate, I 


will hear you. 


MR. MacCRATE: If your Honor please, by way of 


reiterating in exception that I took at the time that the | 


count was added with respect to an implied in fact contract, 
I would like to note an exception expressly at this time, | 
any instruction with respect to an implied in fact contract 
on the grounds that no reasonable juror could find that such 
an agreement in fact exists in this case on the evidence 
before it. 

THE COURT: You may have an exceptien to that. 
I think they could. I think one of the things which would 


help them find such an agreement is the presumption against 
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wrongdoing. There is a general presumption that people 
conduct themselves honestly and fairly. If that presumptio 
were applied, then you had a contract implied in fact, the 
minute they plagiarized the brochure. 

All right. You have an exception as to that. 

MR. MacCRATE: Finally, your Honor, an exceptio 
with respect to the absence in the definition of the confi- 
dential relationship for purposes of misappropriation of a 
statement that Phillips must have understood that the seals al 
was being disclosed to it in confidence. 

THE COURT: I believe that a conclusion that they 
reasonably should have understood it is implicit in the 


instructions that I have given here. I think the evidence 


is adequate to show that such a relationship arose, and I'm 
relying in part on American Can TCP Corporation against 
Strauss Stcres and in part on Robbins against Frank Cooper, 
but you may have an exception as to that. 

Is there anything else? 

MR. MacCRATE: Nothing further. 

THE COURT: I will take the two additional 
questions if somebody would give them back to me. 


(In open court.) | 
THE COURT: Members of the jury, I have no 


additional instructions to give you at this time. However, 
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I have agreed with the attorneys that some additional 
questions should be added to the written form of special 
interrogatories, so I'm not able to give you that right at 


this moment. That will be sent into the jury room as soon 


as I have added the additional material. That seems to 


turn out fortunately, because right now the United States 


marshal is prepared to take you to lunch. 
I ask you again, do not talk about the case 
in the restaurant. 


Where are they going? 


THE MARSHAL: To Aldo's, your Honor. 

THE COURT: All right. Everyone else will not 
go to Aldo's. 

The jury may now withdraw. 


(Jury retired at 12:25 p.m.) 


THE COURT: We will be in recess for approxi- 


mately one hour. And I'd like you to come back then so tha 
this final jury's interrogatory may be reviewed by each of 
you before I send it into the jury room , and also, of 


course, I have asked you to get your exhibits together in 


| 


some orderly condition so they could be handed in, if asked | 


for. 
We will be in recess for approximately one hour |. 


(Recess.) 
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AFTERNOON SESSION 


(Jury not present.) 

THE COURT: Good afternoon, gentlemen. 

We now have the proposed form of special verdict 
in what I trust is its final form. 

I am about to bring in the jury and explain to 
them what its purpose is. 

MR. FARRELL: Ihave no response. They are 
find, your Honor. 

MR. MacCRATE: They are fine, your Honor. 

THE COUTT: All right. 


Bring in the jury, please. 


MR. MARKS: Your Honor, before the jury comes in, 


I would like to raise again this point of the instructions 

with regard to the consideration of profits. There seems 
to be some confusion as to what your Honor actually charged 
on that point, and to clear up any confusion, since this 

is deemed by us, as plaintiff's counsel, to be a matter 

of critical importance in the case, we would ask that your 

Honor have the charge typed so that it can be examined and 

in the event that the charge was not as clear as your 

Honor may have desired, that that be corrected. 


THE COURT: I decline to do so, Mr. Marks. 
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Of course it will be typed as soon as the reporters can 
type it. 

If the jury asks any question about such 
matters, you will be heard before I answer the question. 

Please bring in the jury. 

Oh, we have a note from the jury, a request for 
the following exhibits: 

P-214 and P-215, J-45, J-43, J-50, Conn-Chpamn- 
Gibbs brochure. 

I am marking that as Court's Exhibit 6. 

(Marked as Court's Exhibit 6.) 

(Jury present.) 

THE COURT: Good afternoon, members of the jury. 

We now have the form of special interrogatories, 
the questions that are posed to you. 

You will recall that I mentioned to you that 
in answering these questions you must bear in mind every- 
thing that I have instructed you on. It is impossible 
to frame a question that includes every single element or 
item or every matter of law which the Court has mentioned 
in its instructions, so the questions have been made 
relatively short, but before you answer them, you have to 
think about all those things that i asked you to consider 


in my instructions previously given. 
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Now we will want to receive back from you, 
when you have reached a verdict, one copy of this paper 
signed by the foreman. Of course, all of you will be 
asked -- it will be read to you in open court, and you 
will each be asked if that is your verdict. But I am 
giving Mr. Colon six copies so that each of you will have 
one to look at or to treat as a draft for purposes of 
discussion or handle it in any way that you wish, but we 
want to get one back, filled out according to your decision 
of the entire jury, what the foreman reports as the verdict 
of the entire jury. 

An@ I must tell you the instructions on here 
about which questions to omit are extremely import, and 
some of these questions are to be answered only if you have 
answered previous questions in a specific fashion. 

You will read it, you will see it, and if you 
have any questions about it, please write a note. 

I might say also at this time that I have your 
note which has been marked Court's Exhibit 6, where you 
request certain exhibits, and I am taking that up right now. 

So you may now withdraw to the jury room. 

(Jury left the courtroom at 2 p.m.) 

THE COURT: I think in fairness I ought to state 


to you that this Exhibit 6 has the name spelled as Conn, 
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I think they mean Coan. 

Off the record. 

(Discussion off the record.) 

THE COURT: May the record show that counsel 
have acreed upon the exhibits to be carried into the jury 
room in accordance with the last note and the clerk is now 
delivering them to the United States Marshal to take in 
and simply hand them to the foreman. 

Well, we can be in recess until the next move. 
The last question asked of the Court by Mr. Marks, or the 
last suggestion made, or whatever you want to call it, 
presents another matter which may not be premature to talk 


about. Perhaps you would rather respond informally or 


even off the Record. 


I think a time will come when the Court will 
have to ascertain what reasons, if any, combined to create 
such tremendous delay between the time the action was 
brought and the date of trial. 

I am not going to go into the administration 
of any other docket by any other judge in this court, but 
this is such a strikingly long time, and it's been with me 
sincr about March of 1975; part of that delay is attribut- 
_ able to the fact that I attempted to certify an interlocu- 


tory appeal and it took some time for the Court of Appeals 


SOUTHERN DISTRICT COURT REPORTERS. US. COURTHOLSE 


oc) Ou ts Ny 2 -- 79. 


jks 2283 
to ascertain that they would not entertain the appeal on 
the jurisdictional question. But I think perhaps you 
ought to take that under consideration here. Maybe you 
can agree on a factual statement. 

I don't ask you to respond immediately if you 
don't want to, but you might take it under advisement. 

MR. MARKS: There have three motions made by 
the defendant, your Honor, in this case, after the case was 


ready for trial. 


There was a motion before Judge Edelstein to 


permit an examination after all discovery was closed of 


Mr. Javits, which motion was granted. 
There was then a motion -- 


THE COURT: When did that take place, Mr. Marks? 


MR. MARKS: I'm not sure of the date, your 


Honor, but I believe it was January of ‘74. 
There was a motion made by the. defendant there- 
fter to strike out jury demand, which motion was sub acca 
before Judge Edelstein for, I believe, approximately a | 


year or more. 


Then when that motion was decided, there was 4 


third motion made by the defendant based on a challenge on 


diversity of citizenship which motion was decided by your 
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THE COURT: That is the one I certified for 
appeal but they wouldn't take it. 

MR. MARKS: That's correct, your Honor. 

THE COURT: Then there was the motion to compel 
the election. I think that it has proceeded with satis- 
factory diligence and speed during the time that I have had 
it, but I think that with such a tremendous lapse of time 
this is a matter we are going to have to consider at some 
point. 

MR. MARKS: I think the fact that the defendant 
made piecemeal motions and made them at the dates they did 
with no new facts is indicative of the delay. 


THE COURT: How long did your office have this 


MR. MARKS: We have been involved in this case 
for approximately -- 

MR. FARRELL: Since February '72. We took 
the first deposition of Mr. Learned. 

MR. MacCRATE: Your Honor, there is a long prior 
history, as you have indicated. 

THE COURT: There were no depositions until 
February? 


MR. FARRELL: Many, but not of the defendant. 
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MR. MARKS: There were extensive depositions 


and other discovery taken of the plaintiff, including 


depositions at great length of Mr. Shippee, Mr. Willey and 


Mr. Young, Mr. Little and so forth. 


MR. FARRELL: Also document demands by both 


MR. MARKS: Interrogatories by both sides and 
so forth. 

MR. MacCRATE: The early history of the case, 
your Honor, was that the answer was served in October of 
1967. Defendant immediately sought the deposition of 
plaintiff and commenced the deposition of plaintiff by 
Mr. Shippee on about the 27th of October of 1967. 

The deposition was broken in order to take the 
testimony of Mr. Willey for a day, and then Mr. Shippee's 
deposition was resumed on November the lst of 1967. 

From that time until the Court called in the 
plaintiff in November of 1969 -- 

THE COURT: That was at the beginning of the 
individual assignment calendar, as far as this case was 
concerned. 

MR. MacCRATE: Yes, your Honor. 

THE COURT: Judge Edelstein was one of the four 


pilot judges who began the experiment with the individual 
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assignment calendar and about that date this case was 
placed on his docket. 

MR. MacCRATE: And at that point the plaintiff 
responded to what had been outstanding requests that had 
arisen in the course of the first few days of deposition 
in the course of the fall of 1967. 

Following the pretrial conference, based on 
the individual assignment to Chief Judge Edelstein, the 
discovery proceeded with additional testimony from Mr. 
Shippee, Mr. Willey and Mr. Young. 

There were interrogatories propounded during 
the summer of 1970 and there were further interrogatories 
propounded in the first half of ig7l. 

The discovery remained in that context until 
the fall of 1971 when further depositions were taken, and 
in the spring of 1972, as Mr. Farrell has said, the first 
depositions were taken of the defendant by the plaintiff. 

MR. FARRELL: I don't believe it was the spring. 
In February. 

MR. MacCRATE: I stand corrected. It was 
towards the end of February of 1972. And following the 
depositions in the spring of 1972, there was an inquiry as 
to whether there might not be certain facts stipulated, 


and time was devoted to the developing of a stipulation 


ry 
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of facts. 


The hiatus between the first draft of the 


stipulation and a response to that -- I believe, in the 
first instance, that defendant's counsel prepared the 
stipulation, and how many months it was before plaintiff 
responded I cannot now without referring to the record 
repeat. But there was a period for the plaintiff to 
respond to the proposal for the stipulation. 

Then there was a further period when defendant 
was convidering the plaintiff's proposals, and this process 
went back and forth consuming several months time, each 
time a revision was made in the proposed stipulation. 

And it was in that posture that the matter came to the point 
of incorporating the stipulation of facts into a proposed 
pretrial order, and in connection with the proposed pretrial 
order there was occasion to identify what witnesses would 
testify and also to list exhibits. 

There was a request made by the defendant in the 
course of responding to the prorosed provisions of the 
pretrial order that had been proposed by plaintiff that we 
be advised as to the subject matter of the interrogation of 
expert witnesses, and we were permitted to propound inter- 
rogatories relating to the expert witnesses' testimony. 


The time when the motion to strike the jury 
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demand was made I do not have before me at the moment. 

MR. FARRELL: It was argued in December. 

MR. MacCRATE: It was either October 1973 or 
October 1974? 

MR. FARRELL: It was argued in December '73. 
That was probably the date from which it was out of our 
hands. 

MR. MacCRATE: So that the motion to strike the 
jury demand was presented to Judge Edelstein in October, 
argued in December, and then it remained sub judice from 
December of 1973 until April of 1975. 

Meanwhile there were further proceedings to 
which Mr. Farrell has referred while the matter was sub 
judice, and it was in that condition that the matter was 


referred to your Honor. 


THE COURT: Through the good offices of the ad 


hoc committee for the distribution of old cases, which has 
been colloquially referred to as the Pollack plan. 
I don't think that is entirely fair to Judge Pollack, but 
that is what they call it around here. 

All right, thank you. 

Is there anything said that you disagree with 


basically? 


MR. FARRELL: Not basically. 
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MR. MARKS: There was a history of depositions, 
your Honor, the dates of which we don't have at this moment, 
but there were other depositions as well of Mr. Little and 
third party witnesses. 

THE COURT: All right. 

Thank you, gentlemen. We will be in recess. 

MR. JEMISON: Your Honor, may I be excused from 
being present at further proceedings in this matter? 

THE COURT: Yes, you may, Mr. Jemison. 

MR. JEMISON: And in the event I don't have the 
good fortune of appearing in your court again, I want to 
express my appreciation for the very evenhanded manner in 
which you conducted the tria’. 

THE COURT: It's fine to talk thzt way before 
the verdict but 

MR. JEMISON: No, sir, whatever the verdict is 
will not change my judgment in that regard. 

THE COURT: Cff the record. 

(Discussion off the record.) 


(Recess. ) 
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(The following took place at 2.50 p.m.) 

THE COURT: We have a note from the jury which 
has bee marked Court Exhibit 7 for identification which 
reads as follows: 

"Request the following: 


"Stipulated facts; Judge's charges relating 


to theories. Example, legally protected business 
concept." 
Now, that stipulated facts, I think that 
consists of Court's Exhibits 2 and 3. 


On the other, I don't know whether they are 


asking for me to review the’.entire charge. Perhaps the 


best way to interpret .t is as to the legal theories. 


If anyone has any application or suggestion or request I 
will hear it. Otherwise I will call them back in and 
deal with it. 

MR. MacCRATE: What does your Honor propose 
with respect to the charges relating to theories? 

THE COURT: In the absence of any request or 
suggestion to do it differently, I would go threuch the 


three separate theories and redefine them, probably not woru 


for word, I would summarize. 


MR. MacCRATE: I would have no objection to that, 


your Honor. 
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MR. FARRELL: No objection. 
THE COURT: Please ask the jury to come in. 
(Jury present.) 


THE COURT: Members of the jury, your note has 


been received and marked Court Exhibit 7 for identification. 
The stipulated facts are contained in Court 
Exhibits 2 and 3 and they are available to you and may be 
taken with you when you leave the courtroom. 
As far ss my charges are concerned, I have 


been reading from notes, some of which are in handwriting 


and some of which are typed, and it is not possible for 


me to place in your possession a complete, clean typed copy 


However, I will review briefly with you or 


| 
of that part of my instructions. 
summarize what I have mentioned to you and I assure you 


that it is my purpose to cooperate 100 per cent with anything 


asked for and if that is not satisfactory and you want any- | 
thing more read to you again, send ovt a note and I will 

ask the Court Reporters to read it directly from their tapes 
word for word but I think perhaps, for these purposes, if 


I begin by reviewing the different theories and summarizing 


If not, please let me know. 


I pointed out to you in my instructions previousl 
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given that Prudential relies upon several distinct theories 
upon which it contends Phillips is liable and I mentioned 


to you there were several elements which would be of concern 


to you on one theory but not On another and therefore it is 


important to keep these theories distinct in your mind. 


There are certain issues which will have to be 
resolved, to all theories and then I told you that on the 


special form of verdict these would be pinpointed so that 


you would be able to answer the questions posed by the 


different theories. 


The first theory that I discussed was based 


upon a claimed tortious misappropriation of a legally 


protected business concept and I named four elements which 


had to be proved if the plaintiff was to prevail as to the 
first theory, a Rais waits Ae of a legally protected busi- 
ness concept. 
The first element, the plaintiff Prudentiawl 
conceived or formulated or developed a concept or material. 
That the concept or material developed or 
conceived or formulated by plaintiff was legally protected. 
That is, it was of the sort of concept or material which 
is entitled to be considered as legally protected. 


Third, that plaintiff's legally protected concept 


or material was used by the defendant Phillips; and, 
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Fourth, that the defendant's use of plaintiff's 
legally protected business concept or material was in 
breach of a confidence reposed in the defendant by plaintiff 
or resulted in some misrepresentation by the defendant to 


plaintiff. 


Then I mentioned that the first element requires 
that the plaintiff has conceived or developed a concept and | 
I told you what the claims of the parties were with respect 
thereto and I described the claimed concept to you and I 
would be willing to read it back if the jury wants to have 
that part read. If you find you want it read just send 
me back a note. 

Then I said that a legally protected business 
concept may be viewed as a form of property and as such its 


owner is entitled to protection. 
| 


I said to you that the defendant Phillips contends 


there is evidence in the case that the concept which 
Prudential claimed to have conceived was in fact conceived 
in whole or in substantial part by persons not affiliated 
with Prudential. 

I said to you further that Prudential was not 
the first party to conceive of the idea of a third petro- 


chemical facility for Puerto Rico; that the Government 


and other promotional groups had been involved before 
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Prudential claims to have shown interest or developed what 
is claimed as its concept. 

Plaintiff knew of the attempts of prior groups 
but claimed its ideas differed from the unsuccessful ideas 
of previous groups and, indeed, its ideas were designed to 
overcome difficulties that prior groups had encountered. 

I informed you that an issue for your determin- 
ation here is whether Prudential, acting through its 
officers and agents. conceived of the idea. If you find 
the concept was not conceived by Shippee, Willey or Young 
or rather was the product of efforts of others, Prudential 
would not be the party to whom the concept belongs and 
would not be entitled to seek damay3s for its use or mis- 
appropriation. 

I then took up the question of whether, if you 
find that Prudential did conceive of the original concept 
for the development of a petroctiemical facility in deihe tas 
Rico, whether this concez:. is legally protected. I told 
you that there is no precise yardstick to define legally 
protected business concept andi whether this concept if in 
fact it was developed bv Prudential, rises to the status of 
a legally protected business concept. 

That is a question of fact which you the jury 


will decide based on all of the evidence in the case and 
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using your own common sense and human experience. 


I pointed out to you that not every idea or 


notion or plan which somebody has rises to the level of a | 
legally protected business concept. I pointed out to you | 
that a simple one-shot suggestion to a businessman like why 
don't you have a sale or something like that would not be 
a legally protected business concept. 

A legally protected business concept may consist 
of an idea, plan or compilation of information which may be 


used in one's business and which gives a person having it 


a business opportunity or competitive advantage over sat 
else. The concept should be an idea tox continuous use | 
in the operation of the business. | 

To qualify for a legally protected concept, it | 
must be original and it need not be novel in the sense that | 
it is sufficiently imaginative to qualify for protection as | 
an invention under the patent laws. 

I ielseaanik tii that the requirement for 
originality may be satisfied even if some or all of the 
elements of the concept were generally known to persons in 
the industry, if joining the ideas together was original. 
The idea will still be original if after its ciscliosure 


persons in the industry believed it to be based on what was 


previously known and likewise the idea would still be 
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Original although persons other than Shippee, Willey and 


Young were capable of conceiving it. 


consideration in determining whether the concept was legally 


protected is whether it was secret. 


I pointed out that another element for your 


concept does not relinquish its secrecy by disclosing it 


to another party under circumstances in which he believes the) 


other party will treat it as a matter of confidence. 


which the informatior was known to persons outside Prudential; 


I said that you should consider the extent to 


also the extent of measures taken by Prudential to guard 


the secrecy of the information as well as the value of the 


information to Prudential and to anyone interested in develop 


ing a petrochemical core facility in Puerto Rico. 


I said another factor is the amount of time, 


effort or money expended by Prudential or its officers or 


agents in developing this concept, as well as the ease or 


difficulty with which the information could be lawfully 


acquired or independently developed by others. 


I instructed you that the concept must rise to 


a level sufficiently unique or important to the success of 


a venture so that reasonable people contracting with each 


other in fairness and at arm's length woujld expect to and 


would pay money to obtain the benefit of the concept. 
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A concept which is so simple or basic or so 
usual, so generally known and commonplace as to lack that 
value ordinarily associated with ownership or property, will 
not be a legally protected concept under plaintiff's first 
theory. 

However, a concept which is in that classifica- 
tion of ideas for which reasonable businessmen would expect 
to pay and receive money for disciosure of the concept will 
rise to this level. 

To be a legally protected business concept, the 
concept must have been reduced to some tangible form. It is 
not enough if what was expressed to defendant, if anything, 
was vague, uncertain and undeveloped. 

Now, the plaintiff as I pointed out to you 
contends that the idea was in tangible form and expressed 
in exhibits P-214 and 215, the brochures that Prudentiai 
claims were delivered to Phillips and I point cut to you 
Phillips contends that plaintiff's ideas were not developed 
in a concrete way in the brochure and were expressed in a 
vague and indefinite way, not susceptible of specific 
understanding or use and, in any event, were not original 
with Shippee, Willey and Young. 

Those are the matters which you will consider 


to ascertain whether the concepts or ideas rise to the level 
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of being a legally protected business concept. 

I then went into the third element that must 
be proven and that is to show that whether Phillips used 
plaintiff's concept in the petrochemical core facility 
ultimately built in Puerto Rico or the presentations made 


to the Economic Development Administration of Puerto Rico, 


or in the application to the Oil Import Board or Department 


of the Interior to obtain the necessary oil import quota. 


| 
I will go into that more deeply if you would lik me to eee 


| 


the issues. I pointed out to you that there is no require- 
ment that it be used in exactly the form in hwich the 
defendant received it but that its use must be substantial 

in order to satisfy this element of the claim and if the 
contribution by plaintiff's legally protected “cept is so 


slight that defendant's idea can be said to be werived from 


other sources, then the defendant would not be liable on this 
theory. 

And I told you that if they did use Prudential's 
concept in part and in changed form but not so much as to 
create an entirely new project, that could be or would be, if 
the jury so finds, sufficient evidence of misappropriation. 

I pointed out that the extent of modifications 
or improvements if any, made by defendant upon plaintiff's 


legally protected business concept, would affect the computa- 
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2 | tion of damages or profits. 
3 The third element was the breach of confidence | 
4 and~I pointed out to you that unless there is a confidential | 
5 | relationship, there is no missppropriation of a legaliy | 
: | protected business concept. : 
| However, if a party agrees to treat it in | 
. | confidence or if a party evaluating the proposal or worth | 
of a particular business transaction or proposition offered | - 
bes by another needs to look over the concept in order to be 
; il ! able to decide if it is interested in entering into a deal, 
= | and if a disclosure was made not intended to entitle | : 
. | Phillips to make use of the idea but consider Prudential’s | « 
sy suggestion for Phillips to enter into an agreement or developr : 
a e ment of a concept to the benefit of bo:h parties, then you 
Ng | could fin’ a confidential relationship existed imposing 
7 | on Phillips the obligation not to use the concept which had | 
> | . been disclosed tc it. 
a a I pointed out that a confidential relationship P 
; sig might be created by the conduct of parties without express ‘ 
a agreement. | 
,: 
23 || ’ 
“| 
3 | | 
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Now, the second theory was the contract implied | 
in fact, and I pointed out to you that there are two types 
of contracts, express or implied, and an imolied contract 
arises when the terms are not stated expressly but from all | 
the facts and circumstances, from the words and acts of the 
parties, it may be inferred that they had reached an agree- 
ment, even though it was never formally stated. 


And I said that to establish a contract implied | 


in fact, the plaintiff would have to demonstrate by a 


preponderance of the credible evidence, that the parties 


in their dealings with each other understood each of them, | 


that if Phillips used Prudential's concept, it would pay | 


Prudential what the concept was reasonably worth, that upon 


that understanding, Phillips did so use the concept, and that 


this arrangement was arrived at not by express words, but b 
such conduct looked at in the context of the trade, and their 
familiarity with it, that makes it clear such was the 
understanding that they reached. 

I pointed ouc to you that there is no require- 
ment of a confidential relationship in order to find a 
contract implied in fact. However, you must find that by 
their actions both parties may be presumed to have reached 
an agreement.. 

The third theory that I discussed with you 


theory of a contract implied in law or quasi-contract. 
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I told you that a contract implied in law or a quasi- 
contract, may exist where there is neither an express nor 
an implied coiutract, that this is sometimes referred to as 
the doctrine of unjust enrichment. 

A contract implied in law may arise in a situa- 
tion between the parties, whereby it would be unequitable 
or unfair by virtue of breach of confidence or some similar 
ehtical violation for defendant to profit from the use of 
something that it was given. 

I pointed out to you that the mere fact that.: 
one party benefits is not sufficient to require it to 
compensate the other party for that benefit. 


Plaintiff must demonstrate under the third 


theory that the defendant acquired these benefits wrongfully. 
If you found that in the circumstances of 


this case that Phillips acquired its knowledge of Prudential's 


| 


concept through a breach of confidence or a misrepresenta- | 


tion that it would develop the idea along with Prudential, | 
you could find that these circumstances are such that 
Phillips ought not to be permitted to retain its benefit 
without compensating Prudential for the part if any it 
played in providing that benefit. 

Unjust enrichment exists where the product of 


a promoter's thoughts and efforts is knowingly received and 
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used by another for his own benefit without compensating 
the promoter. In such a case, even though there is no 
express agreement to share the benefits obtained from 
exploiting the idea, the law implies a duty to restore to 
the rightful owner its fair share of the benefit conferred 
| 
upon the wrongdoer. 
Now, I pointed out to you that plaintiff under 
this theory would have to demonstrate that its contribution | 
for which it was not compensated contributed to the success 


of Phillivs' project, and that Phillips benefitted in some 


measure from Prudential's contribution, but I told you that 


under this theory, it is net necessary to find the concept 
was novel or that it was secret. 

Now, I think I made it clear in my instructions 
that the defendant disputes and denies all liability under 
any of those theories. I will not go into any further dis- 
cussion at this time of the respective contentions of the 
parties in this case unless the jury asks me for something 


further. 


I will say also to the jurors that I mean it 


gincerely when I say to you that I will be entirely willing 
to ask the court reporters to read to you, word for word, 
all of my original instructions. I have been summarizing 


chem and just hitting the highlights. I'm doing that because 
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I assume that that satisfies what your question is. But fi 


am entirely willing to ask the court reporters to read it 


back again, word for word, and I must tell you that every 
single word of the instructions is important. Every part of 
it is important legally. 


In spite of the length of it, I want you to be 


| 
assured I wouldn't put anything in there that I didn't | 


think was important to the case. So I have tried to eet 
it to bring it back into your minds, but if any of you have 
any question about it, or if any of you want the whole 


thing read back again or any part of it read back word for 


word, just put that in a note that that is what you want 


and the Court will be entirely willing to arrange for the 
court reporter to do that for you. 


All right. Would you now withdraw to the jury 


(Jury left the courtroom at 3:15 p.m.) 

THE COURT: All right, gentlemen. Please stand 
by for whatever comes next. Thank you. 

MR. FARRELL: Thank you. 


(Recess. ) 
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(The following took place at 4.10 p.m.) 


MR. FARRELL: Your Honor, before the jury comes 
back I have a point about the special interrogatories 
which I had previously overlooked,the answer to Question 3. 

Question 3 is obviously the contract implied in 
fact interrogatory and Questinn 4 is the quasi-ccontract 
interrogatory. However, after -~ 

THE COURT: Wait a moment 

MR. FARRELL: After Question 3 it says if your 
answer to Question 3 is yes then omit Question 4. the 
jury was instructed they could find on more than one theory 
and they could find on implied in fact or quasi-contract. 

THE COURT: What they were instructed was that 
if the damages were greater on a theory they could award 
the greater theory. 

MR. FARRELL: “ut they could find on both 
theories. 

THE COURT: I don't know how they could. 
If you had a contract in fact that would preclude a contract 
in law, wouldn't it, 2 quasi-contract? 

MR. MacCRATE: {I believe it does. 

MR. FARRELL: Your Honor, it seems to me that 
the interrogatory as presently framed to go on Question 5 


is improper in that it gives them no chance to aiuswer 
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Question 4. 

THE COURT: Could you have both? 

MR. MacCRATE: If a contract in fact has been 
found then a quasi-contract does not lie as a matter of 
law. 

THE COURT: That is probably so. 

MR. FARRELL: There is a choice between them 
and they should be given the choice and not skip one. 

THE COURT: If your answer to Question 3 is yes 
then the question to Question 4 is irrelevant because 
you don't have a quasi-contractual claim if you have an 
implied contract because they are mutually exclusive. 

MR. FARRELL: Your Honor, it seems to me if 
they are mutually exclusive the jury should be instructed 
and instructed to consider both Questions 3 and 4 together. 
The wey it is worded now is that Question 3 precludes con- 
sideration of Question 4. 

THE COURT: Since I delayed answering the jury's 
last question, let me reserve on this matter and come back. 
I want to tend to Court's Exhibit @ first. 

Bring in the jury, please. 

(Jury returned to the courtroom at 4.13 p.m.) 

THE COURT: Members of the jury, before I begin 


to comply with your note I understand from prior state- 
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ments made to the clerk during the course of the trial 
that one of you has a car parked in a lot? 

JUROR NO. 3: It has been taken care of. 

THE COURT: All right, fine. 

I am about to have the reporter read in compli- 
ance to your most recent note marked as Court Exhiit 8 
for identification. 

(Charge read as requested.) 

THE COURT: Members of the jury, you may now 
return to the jury room. 

{Jury left the courtroom - 4,25. 0.m,) 

THE COURT: I would like to see counsel inside. 

(The following took place at 5.05 p.m., jury 
not present, ) 

THE COURT: We have a note which has been 
marked as Court Exhibit 9 which reads as follows: 

"Please, may the jurors have the following 

testimony of Stanley Learned, Dr. Fischbeck.”" 

When you read them, read them without any 

colloquy or any questions as to which I sustained an objec- 


tion or struck ouvt the answers, if you please. 


(Jury returned to the courtroom at 5.10 p.m.) 


THE COURT: You may begin by reading the testi- 


mony of Stanley Learned. 
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(Testimony read from page 2239 to 2248, 
lline 7.) 

THE FOREMAN: Is there any way to expedite the 
testimony so that we could request to hear something in 
particular? 

THE COURT: Yes, indeed you can but you have to 
make the request by note and the jury has to know certainly 
exactly what part of the testimony they want to hear and 
then I will limit the reading to that particular part of 
the testimony. 

I might say something else to the jury while 
you are all out here. Ordinarily I would expect, and in 
view of the hour, to break between 6 o'clock and 6.15. 

If that doesn't suit the jury and the jury wants to leave 
earlier and return tomorrow morning you can do that. 

If the jury wants to stay and have dinner and 
come back and deliberate, that may be done also. You can 
take any course that the jury finds satisfactory. 

But in there is complete agreement, that is 
say unless every juror is desirous of doing it differently 
I would ordinarily break between 6 and 6.15 and I don't 
think by that time we would be able to read all this testi- 


mony but why don't you go back and talk and if you want to 


limit the reading to any particular topic or subject matter, 
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then I will attempt to comply with that. But please try 


to be as specific as you can because I wouldn't want to 


leave anything out that may be necessary to comply with 
your request. 


Please return and see if you want to send out 


(Jury left the courtroom at 5.15 p.m.) 

(Note received from jury at 5.20 p.m.) 

THE COURT: I have two things to take up with 
you, gentlemen. 

I have another note which has been marked as 
Court Exhibit 10 which reads as follows: 

“Specific testimony of Stanley Learned (or 

Dr. Fischbeck if applicable) when Phillips stated 
they would take independent course. (Specific 
mention to date.) ”" 

That is the note and you might even be able to 
obviate the reading of the testimony if you want to stipulate 
the date. 

Is this date that is capable of stipulation? 

MR. MARKS: It is not capable because | 
Learned was «sked and testified about that date differently 


on cross-examination and about prior testimony. 


THE COURT: In that case we will read it. 
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Now, the jurors have orally told the United 
States Marshal and he repeated it to me orally that they 
would like to have it read to them tomorrow. They would 
like to break for the day and resume tomorrow. 

MR. FARRELL: Satisfactory, your Honor. 

THE COURT: I'll get ready to excuse them. 
I would like you to agre¢onwhat pages and lines will be 
in compliance with the question so that there will be no 
controversy about it. 

MR. MacCRATE: We will undertake to do that. 

THRE COURT: You might stay tonight a few minutes 
and do that. 

Please bring in the jury. 

(Jury returned tothe courtroom at 5.25 p.m.) 

THE COURT: Members of the jury, I have your 
most recent note and the United States Marshal advised me 
that the Foreman stated that the jury wishes to break for 
the day and resume tomorrow. That is perfectly fine 
with me and I ask you to return at 109 o'clock tomorrow 
morning. 

There are a few important observationsd I want 
to make before you leave. 


No. 1, it is extremely important that none of 


you discuss this case with anybody between now and the time 
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that you resume your deliberations. That includes family 


members and, of course, it includes any attorney or any 


person working in the Court House or anybody else. 


The jury deliberations up to this point are 
entirely confidential and nothing whatever is to be dis- 
closed unless and until you reach the time when you are 
ready to present a verdict. 

Secondly, when you return tomorrow do not com- 
mence discussing the case until ail six of you are present 
in the jury room because it is essential that each juror 
be entitled to equal participation in the deliberations 
and it would be improper if a few of you get in early to 
begin talking about the case until everybody is in the jury 
room. So please be on time. 

The third thing is all of you have been so 
faithful in your attendance, please stay well and please be 
Sure to be here tomorrow because at this stage of the triv: 
we have no more alternates so we would like to get a verdict 
in this case, so be well and be sure to be here tomorrow. 

Based on those instructions, you may now withdraw 
from the courtroom and I will resume with you at 10 o'clock 
in the morning. 

(Jury left the courtroom.) 


THE CCURT: If you can write out what is respon- 
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sive to this last question and leave it with the clerk 


and that would be helpful. If you can't agree on it I 


will reserve the first thing in the morning. If you want 


to look at the last note you may. Otherwise we will be 
in recess. 
(Adjourned to Tuesday, January 27, 1976, at 


10.00 o'clock a.m.) 
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PRUDENTIAL OIL CORPORATION 


vs. 67 Civ. 3748 


PHILLIPS PETROLEUM COMPANY. 


New York, January 27, 1976; 
10.05 o'clock 4.m. 


THE COURT: Good morning, gentlemen. Can we 


a 


go on the record? Have you all agreed on the page numbers 


to be read? Our jury is ready to go. 


(Open court, jury not present.) | 
| 
| 


MR. MacCRATE: Mr. Farrell has just asked me for 
two additional pages and I am checking those, your Honor, 
and I will be able to report momentarily. 

(Pause. ) 

THE COURT: Are you now in agreement, gentlemen? 

MR. MacCRATE: I think we have gone pretty far 
afield, but I won't object to reading of that portion. 

MR. MARKS: The pages, your Honor, would be, 
from Mr. Learned, starting at page 1496, line 9 to page 
1498, line 7. 

Page 1598, line 1 to 1612, line 9. 


And from Mr. Fischbeck, page 1375, line 4 ta 
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page 1379, line 16; page 1437, line 7 to Page 1446, line 
15, and page 1451, line 3 to page 1453, line 15. 

THE COURT: Could I see the note, please? 
f{ think it is Exhibit 10. 

Gentlemen, I have a suggestion. I make it 
with some reticence. 

You have submitted a substantial number of 
pages to read and, of course, I will direct them to be 
read. However, the jury apparently is just asking for one 
thing and that is the date when Phillips stated they wauld 
take an independent course, and I just wonder why you 
couldn't stipulate what that date was. 

MR. MARKS: It is in i apuee. 

MR. FARRELL: It is one of the most disputed 
facts in this case. 

THE COURT: How disputed is it in days? 

MR. FARRELL: It is disputed in years. 

THE COURT: Really? 

MR. FARRELL: Two years. 

THE COURT: All right. 

Bring in the jury. 

(Jury present.) 

THE COURT: Good morning, members of the jury. 


We will now read the pages requested in Court's 
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Exhibit 10. 
Would you begin to read, please, Mr. Knupple. 


(The Court Reporter read the following from 
the transcript: Page 1496, line 9 to page 1498, 
line 7, and page 1598, line 1 to page 1612, 


line 9.) 


THE FOREMAN: Excuse me. 


Your Honor, that is all we wanted to hear. 

THE COURT: Very well. 

Do all the jurors agree with the statement 
of the foreman? 

(The jurors answered in the affirmative.) 

THE COURT: All right. Then you may withdraw 
and resume your deliberations. , 

(Jury left the courtroom at 10.30 a.m.) 


THE COURT: All right, gentlemen, we wiil be in 


recess. 
(Recess .) 
(11 o'clock a.m.) 
THE COURT: Please bring in the jury. 


(Jury present.) 


THE CLERK: Mr. Foreman, have you agreed upon 


a verdict? 


THE FOREMAN: Yes, I have. 


THE CLERK: Question 1: 
"Did Prudential Connecticut, acting through 
Mr. Shippee, Mr. Willey and/or Mr. Young develop and 


own a legally protected business concept s the 


Court has defined that term, relating to the establish- 


ment of a petrochemical core plant in Puerto Rico?” 

THE FOREMAN: Yes. 

THE CLERK: Question 2: 

"Did Phillips obtain disclosure of this legally 
protected business concept as a result of a relation- 
ship of trust and confidence with Prudential 
Connecticut?" 

THE POREMAN: Yes. 

THE CLERK: Question 3: 

“Did PrudentiakConnecticut disclose its concept, 
if any, to Phillips, or make a contribution of ideas 
or services relating to the development of those 
ideas, ag a resulot of a ‘Contract implied in fact,’ 
as the Court -as defined that term, that existed . 
Letween Prudential Connecticut and Phillips?" 

THE FOREMAN: Yes. 

THE CLERK: Question 5: 

“Did Phillips use Prudential's legally 


protected business concept or contribution of ideas 
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or services relating to the development of those 
ideas of Prudential Connecticut in the petrochemical 
facility actually constructed in Puerto Rico or in . 
any application or presentation necessary to effect 
its construction?" 

THE FOREMAN: Yes. 

THE CLERK: Question 6: 


"The amount of damages awarded to Prudential 


THE FOREMAN: 1.” million. 

THE CLERK: 7 (a): 

“On what date did Phillips misappropriate the 
ideas of Prudential in violation of a confidentiai 
relationship, or take such ideas pursvant to 4 contract 
implied in fact?" 

THE FOREMAN: December 16, 1963. 

THE CLERK: Members of the jury, listen to your 

general verdict as it was stated and stands recorded: 

You find for the plaintiff in the amount of. 

$1-1/2 million. 

(The jurors were asked individually, “Is that 
your verdict?" and each answered in the affirmative.) 


T3 COURT: Would you hand the original verdict 


signed by the foreman to the clerk, please. 


; SOUTHERN DisTRICT COURT REPORTERS. U.S. COURTHOUSE 


A 


(Handed to the clerk.) 

THE COURT: May I see it? 

(Handed to the Court.) 

THE COURT: At this time I will direct that the 
special interrogatories be filed. 

I will thanx the jury for their service, and 
I will inform ycu that the clerk has your certificates. 

The Court appreciates your attendance here #nd 
the fact chat you have made yourselves available during the 
time of this case, which was greater than the normal jury 
service expected here in this District. 


The Court woukd also say to you that now you 


have your full rights of free speech and my directives that 


you not discuss the case are at an end. You now can say 
or do anything you like. 

By the same token, no person can require you 
to discuss or explain or give any a for your decision 
or make any statement with respect to the functioning of 
the jury, and I ordinarily tell jurors that you may be 
more comfortable if you decline to discuss the matter with 
anyone. However, you have your full rights of free speech 
of every American citizen and you can do or say 4s you 


wish. 


I hope that you have found your attendance 
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here in this Court House interesting and rewarding, and 
I do appreciate your vérdoeeance of your civic duty here 
in this case. 

I have also been specifically asked by Mr. 
Jemison, one of the attorneys who is not here, if 1 would 
convey his thanks and appreciation. - He went back home 
to Oklahoma to attend to an adoption proceeding where he 
and his wife will become the adoptive parents of a child, 


and he had to be present there in court, and that is the 


reason you don't find him here today when you announced 


" é 
your verdict. 


All right, you are excused with the thanks of 
the Court. 

(Jury left the evens) 

THE COURT: Gentlemen, in view of the fact that 
the final judgment here will also dispose of equitable 
claims, I think there should be a final judgment settled 
on notice upon the clerk's minutes and my findings made at 
the close of the plaintiff's case. 

MR. FARRELL: Yes, your Honor. 

THE COoUN?: And I ask you to settle that either 
on notice or on a waiver of notice, whicever is agreeable 


to the attorneys. 


MR. FARRELL: Your Honor, we do intend to include 
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in that award interest from December 16th, and I won't 
make a separate motion, but I will put that in the proposed 
judgment, and you will rule as you see fit, but that is what 
I am going to do. 

THE COURT: As I understand, that is regulated 
by Section 5001 of the CPLR. 

MR. FARRELL: I believe that is right. 

MR. MARKS: The law is clear on that. We have 
the cases. 

THE COURT: I haven't been able to pinpoint the 
blame for the delay by the plaintiff by anything that has 
been said to me, so I would assume it is probably entitled 
to its interest under the act. You will have to give 
us a schedule of what the rates were because they changed 
during these many years. 

MR. FARRELL: I know. 

THE COURT: All right. 

Is there anything further, gentlemen? 

MR. MacCRATE: Well, I would move at this time, 
your Honor, for a judgment notwithstanding the verdict and 
I would »ropose to move for a new trial at the appropriate 
time. 

THE COURT: Well, I think it would be best if 


any such application be made on papers. The only 
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possible matter I could see would be the question of 
whether it is excessive. In effect, this jury has told 
us that this plaintiff furnished three times the value of 
Coan and Chapman, and whether that is excessive or not, I 
am not so sure. But I think you ought to come in on 


reasonable papers, not too lengthy, and give your adversary 


a chance to respond to them. 


MR. MacCRATE: We will be prepared to do that, 
your Honor. 

THE COURT: I will enlarge the time if need be, 
but I think you will have enough time since the judgment 
will be entered on notice. 

All right. I thank all you gentlemen for your 
prompt attendance during this rather 1 egthy case. 

PARRELL: Well, thank you, your Honor. 
COURT: At least I am glad it is over. 
FRRRELL: And so are we. 

COURT: All right. Good morning, 


gentlemen. 
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